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FOREWORD 


ee 


Ot knowledge, we have none, save what 
You have taught us. (The Que’an 2:52) 


The International Institute of Islamic Thought (IIT) is pleased to 
present this pioneering work which explores new ideas and thoughts 
in the field of forensic psychiatry from an Islamic perspective. The 
author, Dr, Kutaiba $. Chaleby, specialises in forensic psychiatry and 
has a wide and extensive knowledge of the subject-area which he 
combines with accessibility to the Shariah. His long experience at 
psychiatric centres (especially fourteen years as head of the section of 
Psychiatry at King Faisal Hospital), together with the various teaching, 
posts he has held in both Muslim and non-Muslim countries including, 
Louisiana University in the States and his work ata 
and hospitals in the West, has provided him with the necessary tools to 
demonstrate how contemporary forensic psychiatry relates to Sha- 
rah, He successfully shows that some of the major issues and con: 
cerns of forensic psychiatry have already been tackled with a great 
deal of sophistication and precision by Muslim scholars in the past, 
Indeed this is the first book in the field of forensic psychiatry which 
seeks to focus on the application of psychiatry to legal issues connected 
with Islamic Jurisprudence. Holding a unique position amongst the 
world’s religions in its containment of every aspect of human exist- 
ence, it is openly natural for Islam to govern both the spiritual and 
legislative aspects of life. It is therefore not surprising that one of the 
most important conclusions drawn by the study is the ability of Islamic 
jurisprudence to cover almost every issue raised in the field of forensic 
psychiatry. The range of interpretations encompassing these issues is 
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so wide that a match for many aspects of different secular laws can be 
found inat least one of the four schools of thought. This gives contem- 
porary psychiatry in any Islamic country a broad spectrum of tools to 
work with, enabling the utilisation of options specific to particular so- 
cietal and cultural norms, This book will appeal to both the general as 
well as the academic reader drawing important and wide-ranging con- 
clusions relevant for many individuals and societies in the Islamic 
world, 

Forensic Psychiatry, like other pioneering works published by the 
IIT, will not only make an important contribution to the field of the 
Islamization of the behavioral sciences, but will hopefully generate 
much interest among specialists to analyze and further develop the 
ideas and theories presented and discussed. 

The IITT, established in 1981, has served a8 a major center to facil- 
itate sincere and serious scholarly efforts based on Islamic vision, 
values and principles. Its programs of research, seminars and confer- 
ences during the last twenty years have resulted in the publication of 
more than two hundred and sixty titles in English and Arabic, many of 
which have been translated into several other languages. 

We would like to express our thanks and gratitude to Dr. Chaleby, 
who, throughout the various stages of the book’s production, cooper- 
ated closely with the editorial group ar the IIIT London Office, He was 
very helpful in responding to our various queries, suggestions and 
amendments. 

We would also like to thank the editorial and production team 
at the London Office and those who were directly or indirectly in: 
volved in the completion of this book: Dr. Jamil Qureishi, Sohail 
Nakhooda, Shiraz Khan, Ataiya Pathan and Dr. Maryam Mahmood. 
May God reward them and the author for all their efforts. 


Rabi’ al-Awwal 1422 ANAS AL-SHAIKH-ALT 
July 2008 Academic Advisor 
MIT London Office, UK 


AUTHOR’S INTRODUCTION 


ABOUT TE 


5 BOOK 


The history of forensic psychiatry as a sub-discipline of psychiatry 
(itself a speciality within medicine) is a subject that needs separate 
attention which cannot be attempted here. For our purposes it suffices 
to accept the current definition as adopted by the American Board 
of Forensic Psychiatry and by the American Academy of Psychiatry 
and La 


Forensic psychiatry is a sub-specialty of psychiatry in which scientific 
and clinical expertise is applied to legal issues in legal contexts em 

bracing civil, criminal, correctional or legislative matters; forensic psy 

chiatry should be practiced in accordance with guidelines and ethical 
principles enunciated by the profession of psychiatry." 


That definition has replaced and expanded on the older, more popular 
perception which limited forensic psychiatry to psychiatric evalua- 
tions for legal purposes, 

The importance of forensic psychiatry does not end in the fact that 
it encompasses the overlap between law and medicine, two major 
fields of knowledge in human life. In fact, it touches on issues that 
affect both the individual and society as a whole through its direct 
involvement in criminal, civil and, most important, family law, The 
number of individual psychiatrictegal issues is therefore vast and, 
moreover, for each such issue, there is a variety of legal contexts in 
which it may arise, ‘Legal context’ is itself variable with the mul- 
tiplicity of jurisdictions and legal traditions and criteria, Our aim, 
inthis book, is to present a preliminary study of issues thar fall within 
the domain of forensic psychiatry in one particular legal context, 
namely Islamic law. But what is “Islamic law’? 
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The practical answer to this question should be: “the law as itis 
in one or other Islamic country.” But the marter is not so straight= 
forward, The present legal system in many Islamic countries has in 
part been derived, as a direct result of the rule of foreign colonial 
powers, from the French or English or other European legal tradi- 
tions, themselves evolved from the ancient Roman law, However, 
in matters of personal status, family relationships and inheritance, 
almost all Islamic countries retained the Shari'ah or Islamic law 
proper. In recent decades particularly, the aspiration to cultural as 
well as political independence, and among Muslims, a renewed in- 
terestin Islam, has induced a strong and popular demand to adopr the 
Islamic Shariah as the main, and even, in some countries, the only, 
source of legislation, 

My interest in the subject derives from fifteen years of service 
as chairman of the Psychiatric Consulting Committee of the Ministry 
of Health in Saudi Arabia, The Committee encountered many legal 
issues related to the actions of people who were mentally ill, oF 
who were alleged or claimed to be mentally ill. Also, we have had to 
meet the challenges of shaping mental health policy to regulate 
{among other things) involuntary hospitalization and the legal rights 
cf the mentally ill It was our duty to advise on legal decisions so as 
to com-ply with the religious and cultural traditions of the country, 
which means the religion and traditions of Islam. The need to evolve 
what we may call an ‘Islamic forensic psychiatry’ was a practical 
‘one, I was encouraged to develop basic guidelines for psychiatrists 
to belp them treat patients or make decisions on forensic issues in 
ways that are Islamically oriented and Islamically acceptable, A draft 
‘of the work proposed was presented in 1986 to Shaykh thn Baz, 
Head of the Fatwa Assembly in Saudi Arabia, who reviewed it 
and urged me to continue with it, It took several years of study to 
produce a general text on forensic payehiatry that included some 
cf the Islamic legal views on the subject. That text was completed 
with the help of Shaykh Salih akLehaidan, consultant and chief 
judge in the Ministry of Justice, and published in Arabic in Cairo 
in 1996. 

The next step was to write text devoted directly to the relevance 
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of Islamic Shariah to the work of forensic psychiatrists. It began 
with a presentation in 1993, at the annual meeting of the American 
Academy of Psychiatry and Law, on the Islamic view of legal issues in 
psychiatry. So many prominent figures in the field were kind enough 
to express interest in the paper that I was encouraged to publish it, 
after further research, in the Bulletin of the Academy of Psychiatry 
and the Law under the title “Forensic Psychiatry in Islamic Law” 
(1996). Following its publication, I received many communications 
from psychiatrists in Islamic and non-Islamic countries stressing the 
need for a longer study that could guide them in their practice, and 
contribute to the drafting of mental health legislation rooted in 
the spirit and the purposes of Islamic Shari ah, 

‘Thar there is a need for mental health legislation, and for guidance 
for the practice of forensic psychiatry, in Islamic contexts is, Lam sure, 
widely recognized. “In Islamic contexts’ does not have to mean ‘within 
Islamic jurisdictions’: there are Muslims living in large numbers under 
non-Islamic jurisdiction who nevertheless share the same need. I hope 
thar this book will demonstrare that the need can be met from within 
the resources of the Shariah itself, Those who come to the subject for 
the first time will be amazed by the sheer depth of those resources: the 
great scholars of figh (jurisprudence) to whose work we shall be refer- 
ring were extraordinarily far-sighted, profoundly humane, compas- 
sionate and flexible in their understanding of how to apply the law 
of Islam, There is much that we can learn from them to inspire and 
guide our practice in the present day. While I have no interest in 
seeking to vindicate the Islamic tradition over against any other, it 
would be a kind of intellectual dishonesty not to acknowledge the 
fact that Islamic scholars were able to make subtle and sophisticated 
distinctions between kinds and degrees of mental illness, and their 
consequences for the definition of legal competence and responsi- 
bility, that do not appear in the Western secular tradition until the 
modern period, 

This work, it bears repeating, is oriented to the practical needs of 
practitioners in the field. Therefore, as the chapter titles indicate, the 
work is arranged around particular practical issues. The book is not 
a ‘historical study’ such as would aim to narrate the development 
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of ideas, epoch by epoch and school by school, in a chronological 
sequence. Our aim, in this first book-length study of the subject, is to 
show how the resources available in the tradition of Islamic figh can 
help us to resolve the difficulties we encounter, on a daily basis, as we 
deal with individual legal-psychiatric issues, To serve that purpose 
the authorities to which we refer — for examples of legal reasoning or 
legal rulings (precedents) — needed to be the most widely respected 
figures, scholars of recognized juristic stature, in the history of Islamic 
law. (In a different context it might be of interest to reflect upon the 
exceptional or wayward thinkers of the past, but not here.) We have 
added, in the Appendix, a series of case-examples that were presented 
to a practising judge of established authority for his counsel and opin= 
ion, The aim was to give concrete, practical form to some of the mat- 
ters discussed at a (necessarily) more theoretical level in the main part 
of the book, and to bring out more clearly some of the nuances in 
that discussion, 

Readers will note that, on certain matters of Islamic law, we judged 
it appropriate and worthwhile to elaborate more fully than the spe- 
cialized focus of forensic psychiatry itself would appear to justify. We 
believe that, for these matters, forensic psychiatrists need to under- 
stand the Islamic legal context well enough to be able to relate their 
expertise to it effectively, For example, a psychiatrist must understand 
the restricted legal power of an individual's will to undo a natural 
heie’s right of inheritance ~ especially if the intent in making the will 
was precisely to disinherit the heir ~ before he or she can determine the 
mental competence of the individual at the time of making the will or 
his intentions in so doing. 

As we could not assume that all readers of this book will be equally 
or sufficiently familiar with the special characteristics of Islamic law, 
we have devoted the remainder of this introduction to a brief over- 
view. This overview does not, to our knowledge, make any contro- 
versial or otherwise remarkable statement; it merely puts down as 
concisely as possible generally uncontested facts, Readers who need 
no introduction to Islamic law may turn directly to the next chapter. 
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AWOUT THE SHARE AH OK ISLAMIC LAW 


‘The way the Shari'ah operates in practice is not very different from the 
way that (for example) Anglo-American law operates in practice. 
There is a body of texts (the ‘written law") which are subject to inter- 
pretation by lawyers and judges; the interpretation is not arbitrary ~it 
must proceed according to the rules and standards of the legal pro- 
fession; there are various levels of courts and judges dealing with 
different kinds of matters according to their gravity or complexity; 
and there are established procedures of referral (appeal) from one 
level toa higher one. However, Islamic law is unique in that its body of 
texts (called mass) are of divine rather than human origin. Laws made 
by man (whether decreed by a monarch or a tribal chief, or by a body 
of priests of by a legislature of elected representatives of the ‘sovereign 
will of the people’) are subject to the influences of time and place, the 
pressure of individuals or interest-groups, public mood, and other 
factors. Therefore, such laws can change aver time: what one genera 
tion regards asa heinous immoral act and so designates a crime may, 
in the next generation, become morally acceptable and is then neither 
regarded nor punished as a crime. Some parts of the law in man-made 
legal systems may change very slowly compared to others ~ constitu- 
tional law, for example, in politically stable countries, hardly changes 
at all over the generations ~ but, in principle, all parts of the law are 
subject to modification. 

That is not the case with Islamic law. Important and substantial 
parts of the Shari ah are fixed in the mags and can never be modified, 
Exceptions or exemptions are only countenanced to the degree that 
they are expressly sanctioned in the nass. For example, among the 
dietary laws of Islam, the consumption of pork is haram: (forbidden) 
by the Qur'an; the exemption for that is also in the Que’an: in extreme 
situations of dire necessity, in order to preserve human life, provided 
no other food is available and provided the person is not desirous of 
breaking the law, pork becomes halal (lawful) for the duration of 
the necessity. Further interpretation of this exemption is the task and 
responsibility of qualified scholars. Some scholars may rule that this 
exemption allows (again, only in order to save human life, and again, 
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no substitute being available) that some part or other of a pig may be 
used, for example, in a life-saving drug or other medical treatment. 
Such an interpretation would be subject to further amendment or 
contradiction by another qualified scholar, or by a change in circum 
stance (for example the availability of a substitute}: but the particular 
prohibition and the particular exemption as these stand in the Qur'an 
stand for all time, 

The mass upon which the Shari'ah is founded comprise, first and 
foremost, the ahkam of the Qur'an (those verses, about 500 in all, 
that are explicit commands), and, secondarily, the rulings, precepts 
and practice of the Prophet (SAAS)! as recorded in the Hadith, The 
authority of the Hadith (the record of what the Prophet said and did) 
is conferred by the Qur'an (4259): it commands believers to obey the 
Prophet and those among the society of Muslims who have authority 
over them, and to refer any matters of dispute to the judgment of the 
Prophet (and, self-evidently, that of the persons he appointed to posi 
tions of authority). In the formative period of Islam, those in authority 
among the Muslims were appointed on account of theie learning and 
picty so that there was no formal distinction between legal and polit= 
ical authority. Over time, there was a measure of specialization, and 
the duty of understanding and interpreting the law was discharged 
by learned scholars whose authority in Islamic society (always very 
considerable, virtually until the colonial period) was distinct from the 
authority of those who wielded executive power, 

The commands of the Que'an have always been beyond dispute. 
Some of the abkant are particular and some are general commands, 
but they do nor cover every circumstance nor every eventuality. To be 
able to do that, Islamic scholars had to exercise conscience and reason 
(ijtihad): 0 infer the geneeal principles behind the particular com 
mands so as to apply them appropriately in different or new circum- 
stances; and to understand the intent of the general commands so as 
to apply them appropriately as laws rather than ethical principles. In 
the same way, the texts in the Hadith required interpretive effort. The 
great Hanbali jurist, hn Qayyim al-Jawziyyah, gives a particularly 
* For the duration of a fast, as well as eating and drink- 
ing, sexual intercourse is forbidden, The Prophet instructed a young 


lear exampl 


AUTHOR'S INTRODUCTION xvii 


man not to indulge in any physical intimacy with his wife during the 
period of the fast, but permitted the same to an old man, The reason- 
ing behind this was that the old man was more likely to be able to 
restrain himself from going on to do that which is forbidden during, 
the fast. Another example: one year the Prophet ordered the people 
to distribute all the meat of their sacrifices by the third day without 
allowing it to be stored; in another year, he asked them to store 
whatever they could. The reason for the latter ruling was that, in 
that year, there was great scarcity of food, This kind of flexibility in 
the judgments of the Prophet showed that it is necessary, in order 
to effect the purposes of the law in different circumstances, to devise 
appropriate rulings which hold until the circumstances change. 

The effort to understand the Qur'an and Hadith as law is called 
fiqh or jurisprudence. The abkam of the Qur'an, as we have noted, 
were always beyond dispute, The texts of the Hadith, by contrast, 
were notall as uniform or as stable as the Qur'an, Dedicated scholars 
anxious to serve the cause of Islam travelled great distances between 
centers of learning in order to acquire and exchange knowledge of 
Hadith, Nevertheless, some Hadith texts became well-known in one 
region but did not gain the same recognition or currency in another, 
Also, scholars could not always agree on the legal weight of certain 
texts compared to others. Some of the texts were based upon a large 
number of feports conveyed through many lines of transmission 
by narrators of impeccable trustworthiness and excellent memory. 
Such texts clearly reflected the normative practice of the Prophet or 
*Sunnah’. However, other texts were reported only by a single narra: 
tor and referred to a single remembered incident, and their wording 
and their intent could not be so easily or reliably cross-checked against 
other texts received through different lines of transmission, 

Over time, patterns of interpretive effort or figh developed and 
settled as “schools’ of Islamic law. It would be a grave misconception 
to suppose that there was serious division on any important matter 
between the ‘schools’, Differences were over relatively minor derail, 
and generally derived not from any disagreement of principle, but 
from the fact that the figh (the legal reasoning) was done using differ- 
ent Hadith texts, or giving a different legal weight to the same texts. 
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The great jurists regularly made reference to the reasoning and dicta 
of schools other than the one in which they had been trained, and used 
the same to evolve the figh of their own school. Naturally, both for the 
purposes of training lawyers and judges, and to achieve administrative 
uniformity within jurisdictions, the figh of one school rather than 
another came to predominate in a particular region. But the variety of 
judgments available was valued as a blessing for the Muslims as a 
whole, and to hold (what people nowadays would call} ‘a minority 
view" was never considered a transgression. For several hundred years 
now, the overwhelming majority of Muslims have accepted the au- 
thority of four schools of Islamic law: the Maliki, the Shafi, the 
Hanbali, and the Hanafi, 

It is most important to appreciate that Islamic law evolved as ant 
autonomous institution, independent of the state or political power, 
Laws or regulations issued by the state did not have the moral or legal 
authority of the Shari'ah. Such law codes were called qanan (related 
to the English canon’) and could be promulgated to regulate narrowly 
defined domains of activity or transaction (for example, the admin- 
istration of traffic or hospitals or agrarian practice, or the regime of 
standards for particular professions) provided there was no contra- 
diction with the Shari'ah, In principle, the Shari'ah is comprehensive 
of all departments of collective life: the rites of worship; family rela- 
tionships (marriage, divorce, custody of children, inheritance); civil 
and commercial transactions; crime and punishment; certain taxes 
and expenditure therefrom; charitable endowments; inter-communal 
relations between Muslims and non-Muslims; government and admi- 
nistration; international treaties and obligations; and so on. The Sha- 
ri'ah is not a religious law in the limited Western sense of a law that 
regulates the properties or bureaucracy of the church or its powers 
to define rites and services or discipline its officers. When we affirm 
that no state regulation may contradict the Shari'ah, we affirm the 
potential of the Shariah to function as a strong, positive restraint on 
the power of the state, as indeed it did function in varying degrees 
throughout the presmodem period of Islamic history; we do not 
merely express a wish that it ought to or might be so, 
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THE PRINCIPLES OR SOURCES OF FIQH 


The exercise of iitihad, which we defined as the exercise of conscience 
and reason by qualified scholars to understand the mags as law, was 
not arbitrary. It was guided by the general maxim ~ to encourage and 
promote the good and to discourage and prevent the harmful, Under 
thar general maxim, which we will describe separately, ijtihad fol- 
lowed clearly defined and understood principles or sal al-figh which 
functioned, after the mags, as sources of law. 


1. Juristic Consensus (ijma) 
When all Islamic scholars agree on a particular issue, that agreement is 
accepted as Islamic law. The consensus of the scholars may take either 
of pwo forms. One is the explicit consensus such as when the scholars 
actually meet and discuss the matter and agree on a particular ruling, 
or when a particular decision is made by a scholar with which other 
scholars in different parts of the world at that time are in agreement, 
The second is an implicit consensus, as when one scholar gives a ruling 
on an issue and no objection to it is raised or announced. 


2, Analogy (qiyas) 

On matters for which there is no explicit ruling in the Qur'an and 
Hadith sources, laws could be made by analogy, where one particular 
ruling is based on another that has some circumstantial similarities, 
For example, Islamic law expressly forbids wine because it is an in- 
toxicating drink. The rule was extended by analogy to include all 
intoxicating drugs. There are some problems in using analogy as it is 
usually based on the underlying attributes of the Quranic ruling. It 
is easy in the matter of prohibiting alcohol because it is clear that 
alcohol causes alteration of consciousness; therefore, other kinds of 
drugs that do the same can be defined as forbidden on the same prin: 
ciple, However, the underlying attributes of some of the abkam are 
not made explicit in the Qur'an, and therefore it requires very wide 
knowledge and understanding of the Hadith, of the Sunnah of the 
Prophet and of the practice of his Companions and their successors, 
to be able to infer the rationale with sufficient reliability to permit 
analogous rulings to be made. Certainly, itis a most onerous task for 
which only the most learned scholars are qualified. 
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3. Juristic Preference (istihsan) 

When a rule derived by giyis is not well defined or if it has been 
decided upon the basis of a precedent that is contradicted by a giyds 
which yielded a different ruling, the jurist is faced with a choice, Istib- 
san refers to the preference between two analogies, 


4. Public Interest (al-masalil al-mursalab) 

Assuming always that there was no contradiction of the intent of 
the primary sources of the law (the mass), scholars could, on matters 
‘on which the mags were silent, issue rulings that served the well-being 
of the society. Well-being was never understood in the narrow sense 
‘of economic prosperity, though that was important and relevant, 
but embraced the Islamic ethos of society as a whole and such factors 
as would concern the Muslims’ security, cohesion and solidarity. 


s. Local Social Norms and Customs ('urf) 
This isa regular principle in almost all legal systems. Islamic figh recog 
nizes the legal force of local customs and practice insofar as there is no 
contradiction between these and the two primary sources of Islamic 
law proper, the Qur'an and the normative practice of the Prophet, the 
Sunnah, Local customs and practice do not cover only habits of dress 
or language, but also ways of doing business, of celebrating important 
occasions, and so on. Over time certain norms come to function as ex~ 
pected standards for a particular service of profession without neces- 
sarily being explicitly stated in legal terms, Similarly, certain kinds of 
commercial transaction are done on the basis of mutual understanding 
of terms that are not necessarily written out, In this way, local customs 
and practice set up implied contracts which, provided there was no 
contradiction with Islamic law proper, were recognized in Islamic 
courts: if one party to such an implied contract had not fulfilled condi- 
tions affirmed by the relevant social norms for the particular trans- 
action, the judge would rule accordingly. The basis for the acceptance 
of local customs and practice is Qur'an and Sunnah; some of the pre- 
Islamic practices of the Arabs were approved and some annulled by 
the Qur'an; similarly, the Prophet accepted some of the inherited ways 
Joing things, forbade or altered others. 
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6. The ‘Law Before Ours’ (shara’ ma qablana) 

Islamic jurisprudence recognized a decision based on what had been 
legislated for Jews and Christians in their Scriptures provided that 
such law was not abrogated or contradicted by a clear statement in 
the Que‘an or Hadith, 


7, Status Quo (istighab) 

Ifa dispute was brought to court, the status quo would be upheld until 
evidence appeared to the contrary. For example, if one party claimed 
Property in the possession of a second party, the property remained 
with the second party until the first provided sufficient evidence to 
support the claim, Similarly, in any kind of dispute, the status quo is 
generally upheld by the law until evidence is produced to the court to 
change it: for example, a person is deemed mentally competent unless 
the court can be satistied that he is nota child ander seven remains in 
the care of the mother unless the court is provided with good reasons 
to remove the mother’s right of care, 


8. Blocking avenues of temptation (sad al-dhara’? ) 
The mass make very clear what is forbidden to believers. However, 
there are circumstances in which something not in itself forbidden 
leads so inevitably and predictably to that which is explicitly for- 
bidden, that it too must be proscribed. The proscription is, naturally, 
expressed as narrowly as possible so as to avoid enlarging the domain 
of the forbidden, For example, a nightelub would not be allowed to 
operate if its operation was known to be encouraging Muslims ro meet 
to drink alcohol or engage in some other forbidden activity such as 
gambling or prostitution. The danger of something leading to the 
forbidden does not by itself justify prohibiting it: the danger must 
he general and of a high degree. At the same time, the harm done by 
prohibiting something must he weighed against the good done by 
not doing so, If the possibility of harm is seen as slight compared to 
the henefit, the danger must simply be accepted and any wrongdoing 
corrected as it arises. Thus, itis permissible to cultivate grapes (which 
have many wholesome uses) in spite of the possibility that they can 
be made into wine; the making and selling of wine are nonetheless 
forbidden. 
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When the possibility of an action leading to a bad outcome is high, 
restriction is more likely. But in some situations, the decision on what 
is likely to be of become more harmful or more beneficial is difficult 
to make, Itis mostly in situations of this kind thar the Islamic jurists 
have disagreed with one another. For example, under Islamic law, 
once a husband (who is mentally competent to do so) has pronounced 
divorce for a third time, the divorce is final and the man, however 
much he may regret his action, cannot call his ex-wife back into the 
marriage unless she marries another man and is divorced by him. Now 
if both parties, ex-husband and ex-wife, regret the divorce, itis a hurt 
for them, which hurt the law will not permit the parties to undo unless 
the woman re-marries and is divorced, In such a situation, Imam 
Shafi and imam Abo Hanifah allowed a marriage to be arranged by 
the ex-husband for his ex-wife so that she might then be re-divorced, 
enabling him to remarry her and the formerly divorced couple to 
re-unite, However, any such arrangement was proscribed by Imam 
Malik and Imam Abmad ibn Hanbal: perhaps they felt that the Islamic 
laws as tis in order to make people realize that divorce isa very grave 
matter, and allowing a divorce to be undone even by wholly con- 
sensual arrangements would be to diminish its gravity in law. 


BALANCING BENEFIT AND HARM 


As the last example has illustrated, itis never a straightforward task 
to determine, in any particular situation, the ruling that will best 
promote good or best prevent harm. However, the importance and 
generality of the principle cannot be over-stated. The Shari ah is in- 
tended to serve the best interest of mankind as a whole and for all 
time, not the interest of a particular racial or social group, or the tastes 
‘or moods of a particular epoch, The concept of "best interest’ encom- 
passes the spiritual and mental well-being of all peaple in the present 
and the future, We have a strong and famous example in the decision 
of the second caliph, ‘Umar ibn al-Khattab, to forbid the distribution 
of conquered territories in Iraq and Persia among the conquering 
troops, on the ground that if he did so, furure generations would be 
deprived of land and the wealth it might generate. 
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As well as seeking the best interests of mankind as a whole, Islamic 
legislation is direeted towards avoidance of harm. One of the cardinal 
maxims among Islamic jurists is derived from the Prophet's saying, 
“No hurt, no damage in Islam."4 Any harmful procedure or trans- 
action, any individual or collective behavior, that can cause hurt or 
damage can be prohibited in Islamic law. There should be: (1) no harm 
to oneself; (2) no harm to fellow human beings; and (3) no harm to the 
interests of society in general. The application of this maxim in situa- 
tions where an individual may do hurt to himself or to persons in his 
care or to property which he controls (in which, through inheritance, 
others have a direct interest), whether wilfully or through incompe- 
tence, is of particular relevance to the subject-matter of this study. 

When the interests of one party are associated with harm to an- 
other, the Shari'ah seeks ways by which to achieve a compromise. One 
of the ways to effect a compromise is the acceptance of minor harm to 
achieve a major interest. For example, preservation of a person’s life is 
more important than preservation of his wealth. If a situation arises 
where, in order to preserve life or health, wealth must be dispensed to 
a degree that for any other purpose might be construed as squandering 
or waste, then such expenditure would be deemed justifiable in law, 
In some situations a harm has to be tolerated by the court in order to. 
achieve a good purpose. For example, it is always undesirable to 
withdraw from any person his rights under the law, bur in the case of 
a father known to pose a danger to the well-being of his children, 
the undesirable would have to be accepted and the father’s right of 
custody would be removed in favour of another relative more likely 
to promote the welfare of the children, Analogously, the interests 
and rights of a group or of society as a whole would, in the event of 
conflict between the two, be preferred to the interests and rights of 
an individual. 

In sum, we may affirm the remarkable power of the Shari'ah to. 
adjust to different situations in order to serve its overall purpose of 
promoting the good and preventing the harmful. Between good and 
bad, the preference must be for good; between two harms or dangers, 
the lesser must be chosen; for the sake of the greater good, a minor 
harm can be tolerated; where the harm or benefit from a course of 
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action are expected to be the same, of if the outcome cannot be cal- 
culated, then its the harm that must be prevented. 

This power of adjustment in the law is nor something contrived by 
the scholars; its authority derives, as we noted earlier, from the ex- 
plicit exemptions in the primary sources of the law (the nags) to the 
prescriptions thar are found in the same sources, Therefore, in making 
these adjustments the great scholars of Islamic law were not seck- 
ing to subvert the law by clever devices, but rather to work, through 
the most meticulous attention to its letter, in harmony with its spirit 
and purpose. 


JUDICIAL SYSTEM IN ISLAMIC LAWS 


Under Islamic lav, the caliph is the primary guardian of the religious 
and political life of the society, responsible for the proper functioning, 
of the law, and he may, if he chooses, take on judicial duties himself 
or delegate a portion of them to others. The Prophet himself both 
acted as judge and appointed others as judges. The khulafa” alvnashi- 
dim (the rightly-guided caliphs) followed this example, In particular, 
they supervised or took personal charge of administrative judicial 
duties within the dian al-mazalim (literally, ‘office of complaints’). 
Civil and criminal jurisdiction were left to appointed judges who 
would, on occasion, also run the administrative courts, 


Courts of Ordinary Jurisdiction 

The ‘ordinary courts’ handle the daily business of the law, essentially 
any matters that the head of state decides not to have under his awn 
control. Judges have authority to deliver their own judgments on 
matters not legislated by the Qur'an and Sunnah, As well as deciding, 
on civil and commercial matters, family and personal law, the judges 
tried criminal cases and decreed the Shariah punishments (hwdad) 
and sometimes the discretionary punishments (ta cir). The judges 
also supervised such matters as marrying girls who have no legal 
guardian, executing wills to safeguard the interests of orphans, and 
Appointing guardians to their estates. Such functions had been carried 
out by the Propher himself for a time, In the earliest period of Islamic 
history, judges appointed by the head of state sometimes also held 
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responsibilities for political and administrative affairs. Later, as 
the Islamic state system evolved, politics and administration were 
separated from judicial affairs and a specialized body of judges was 
established. 


The Administrativ dicial System 

The ‘office of complaints’ was so called because it looked into com- 
plaints against government officials, high and low, and against judges, 
including the head of state. This office was set up to protect people 
from abuses of power. The person in charge of it had to be an author 
itative judge of the highest calibre, with personal charisma, who com- 
manded respect and obedies and who was known for fairminded- 
ness, humility, piety and incorruptibility. He was charged nor only to 
follow up complaints when presented, but also to look into matters 
on his own initiative if he had reason to suspect wrongdoing, 

The ‘office of complaints’ had a remit that make its functioning 
very similar to what is practiced as administrative law in contem- 
porary systems in different parts of the world. The administrative 
court under Islamic law in practice enjoyed a higher authority than 
the ‘ordinary courts’. It had powers to conduct investigations and to 
use any appropriate strategies to obtain information about wrong- 
doing, It had responsibility to reach decisions and to issue verdicts 
‘on the matters (or persons) investigated and, where appropriate, to 
call witnesses, and to offer compromises that would resolve disputes 
between the contending parties. The complaints dealt with did not 
only come from the general public, the grievances of officials against 
their superiors were also judged within the divvdn al-mazalim. This 
kind of administrative court was not an Islamic innovation. It was 
pracsticed by the kings of Persia, and also practiced in Arabia before 
Islam through what were known as “treaties” between rival tribes. The 
Prophet investigated complaints against offictals himself, and his 
caliphs did so likewise. The Umayyad caliph Umar ibn Abd al- Aziz 
was the first to set aside a particular day of the week for dealing with 
such matters. 
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The Concept of a Court™ 
Most of the classical works deal with the conditions under which the 
judge can function, detailing his responsibilities and the limits of his 
authority, They do not dwell upon the concept of a ‘court’ as such, 
nor use a term fort. They do, however, speak of a ‘place of judgment’, 
meaning by it the specialization in a particular area of the law, geo- 
graphical locale to which the authority of the judge was limited, and 
the place where (and where only) cases could be heard. Ir is clearly 
stated in the works of the early scholars that an official judgment 
could only be handed out in the place designated for hearings. Also, 
judges with jurisdiction in a particular location could not hear cases in 
any other. Judges whose jurisdiction was restricted to certain areas of 
the law were given special titles to reflect the specialization. Besides 
such specializations as family law, commercial law, or criminal law, a 
judge could be specialized for a certain class of people or function, 
for example, the army, the police, or farmers, and so on. If there were 
two or more judges in one area, each with his own specialty, it was 
acceptable to have more than one judge in one geographic location. A 
judge who had authority to look into all matters of the law was called 
the “judge of general inspection’. 


Court Levels 
Just as Islamic law recognized that courts and jurisdictions could be 
specialized, it also recognized that the courts could be classified into 
different levels. This has been established practice since at least the 
reign of the second caliph, ‘Umar ibn al-Khartab. Ar that time, a judge 
was appointed to look into simpler cases, with more senior judges, 
and the ealiph himself, looking into more serious matters. Similarly, 
there were judges who specialized in deciding financial disputes not 
exceeding a certain amount of money and others whose jurisdiction 
covered the higher amounts. 

The concept of referral or appeal from a lower to a higher court 
had been known before then, since the time of the Prophet himself. 
In a case that became a famous precedent, ‘Alt ibn Abt Talib, the 
Prophet's cousin, made this statement: “Since the Prophet is not here 
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at this time, my decision will stand. However, if he comes back, 
and either the plaintiff or the defendant is unwilling to accept the 
decision, they can appeal to the Prophet himself.” ‘Ali's decision was 
in fact appealed, and the Prophet upheld it. Subsequently, as well as 
recognizing that the decision of a court can be referred to a higher 
authority (usually the governor), Islamic law also recognized the 
concept of appealing the appeal itself, that is, of reviewing the whole 
trial process. 


Judictal Proceedings in Contemporary Islamic Courts 

Courts proceedings in many Islamic countries now follow a secular 
system usually derived, with some modifications, mainly form the 
French legal system. Family law is probably the only exception, since 
all Islamic countries follow the Shariah in matters related to mar- 
riage, divorce and child custody. A very few Islamic countries do not 
have a codified written law and use strictly Islamic jurisprudence as 
their only system in both civil and criminal proceedings. Increasingly, 
however, Islamic countries are now trying to use traditional Islamic 
law as the main or, whenever possible, the only, source of law prac- 
ticed in their courts. They usually have to review past legal precedents, 
beginning in the earliest period in the time of Prophet Muhammad, and 
ending in the time of the Ortoman empire in the nineteenth century. 


Islamie Countries Today 

Saudi Arabia, since its birth some 70 years ago, is the prime example 
of an Islamic country that has not been influenced by any Western type 
of legal system, In this section, by way of illustrating contemporary 
Islamic practice, we will review briefly the organization of judicial 
proceedings in Saudi Arabia, 

Courts in Saudi Arabia are headed by judges, typically by a single 
judge and rarely by a panel of judges. Courts of general jurisdiction 
see all cases, criminal and civil, including cases related to family mat- 
ters. Criminal matters are now usually referred by an equivalent of a 
District Attorney who makes preliminary inquiries about the case 
from the police and the accused, and who decides whether or not the 
case will go to court. The post of ‘District Attorney” has only been 
implemented in Saudi Arabia since the last decade. I participated in 
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the first course given to train Law School graduates as ‘District 
Attorneys.” Before that, criminal cases had been referred by the police 
directly. Civil eases can be initiated by the people involved directly, 
and/or through their lawyers. 

In Egypt, frag, Syria, and most other Islamic countries, the courts 
run on two levels, a court of common pleas, and a higher court of 
appeals. The latter reviews all cases that are appealed for any reason, 
whether a matter of law or a matter of fact is the cause of review, Also, 
it may, unlike the courts of appeal in the American or British systems, 
retry the whole case rather than look at matters of law only. A third 
level of court, somewhat equivalent to the appeal court in the Anglo- 
American system, looks at cases which are appealed after the review 
from the second level court, and it restricts the review to matters of 
law only, excluding matters of fact. 

According to Dr. Muhammad M. Hashim’s book, ‘Al-Qada" wa 
Nizam al-Ithbar,® there do not exist ewo levels of courts at present in 
Saudi Arabia. That is to say, all courts are considered as on the same 
evel. There are, however, courts for ‘Urgent Cases’, the ‘General 
Courts’ are also called ‘Superior Court’ and ‘Court of Appeals.” The 
last functions as the only avenue for review and only looks at an 
earlier court decision for fouls or mistakes in matters of law, it does 
not review the facts in the case. In other words, the appeal court will 
only criticize an earlier decision if there had been a violation of a rule 
in the Qur'an or Sunnah. In the event of a violation of Shari'ah, the 
case is remanded for retrial to the same court that made the earlier 
decision. Not all cases can be appealed. Minor cases where a fine to 
five hundred riyals (approximately 133 US dollars) of less is at issue 
cannot be appealed, nor if the decision had been reviewed already by a 
chief justice, nor if the case was not appealed within fifteen days from 
the announcement of the decision. 

Cases referred to the Court of Appeals in Saudi Arabia are decided 
by a panel of three judges, However, decisions involving execution, 
amputation of a body part or death by stoning are decided by a panet 
of five judges, 

‘The Saudi Arabian system does allow for review of matters of fact 
and retrials in certain cases. For example, where a court decision was 
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made in the absence of the 


cused who then turned up. A retrial can 


red that require 


also be announced if substantial new facts have appe: 


a revision of an earlier court decision. 
Itis important to note that cases related to administrative laws, like 


the Labor Law, do not come under the jurisdiction of the court system 


in Saudi Arabia. There are special committees set up to look into 
administrative matters, and these follow a different system. 

A psychiatrist, or any expert witness for that matter, can be called 
to testify by the judge. The judge might initiate this testimony on his 
own oF upon the request of the litigating parties, if he agrees to the 
request, Lawyers are not routinely involved in all cases, but their 
participation is acceptable if the parties involved wish it. In legal prac 
date, it is quite rare for a psychiatrist to be asked to testify in 
person. Judges are usually content to receive a 


tice t 


wedical report and base 
their decision on that, In my experience, judges in Saudi Arabia have 
rarely made a decision that disagreed with an expert medical or psy 
chiatric recommendation. 


CHAPTER ONE 


Privileges and Confidentiality 


THE DOCTOR-PATIENT RELATIONSHIP 


The psychiatrist as a physician owes to the patient the duty of care, 
through the establishment of doctor-patient relationship in a profes- 
sional manner, In any legal conflict between doctor and patient, 
duty of care is a primary issue, Psychiatrists in general, and for that 
matter physicians in general, have no legal obligation to provide emer- 
gency medical care not specified in a statutory or contractual obli- 
gation, Having no legal obligation does not mean having no moral 
obligation, An off-duty physician who acts in an emergency is doing 
so out of a moral obligation and not a legal one under the secular 
laws." Psychiatrists in private practice may choose whomever they 
wish to treat, However, once a psychiatrist has agreed explicitly or 
implicitly to accept a patient, he is under ethical and legal obi 
to provide continuous care until the celationship is appropriately 
terminated 

The expressed or implied agreement by a psychiatrist to treat a 
patient in exchange for a fee serves to create a recognizable relation- 
ship with corresponding duties and rights for both parties. The 
legal foundation for the doctor-patient relationship is contract law. 
However, the duty of care is not predicated on the payment of fee but 
instead on the manifest agreement by the physician to render service. 
In other words, the agreement or contract created is based upon what 
is called a ‘fiduciary’. Initiating the professional relationship does not 
constitute any guarantee for a specific result, but it does promise that 
the psychiatrist will exercise reasonable care. The doctor-patient 
relationship is not created in a situation where the psychiatrist is per- 
forming an evaluation only, that is, giving a diagnosis without also 
undertaking treatment. When a third party, such as a court or an 
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insurance company or an employer, is the primary beneficiary of a 
psychiatric examination, that does not constitute a doctor-patient 
relationship.» However, any minor benefit, such as a hint of advice 
or treatment, given along with an evaluation may suffice to establish 
a doctor-patient relationship. 

Under the doctrine of respondent superior, a supervising ar em- 
ploying psychiatrist is considered, from the legal point of view, to be 
the master of those under his care and is liable for their acts, Psychia- 
trists who employ or supervise others may be held liable for the negli- 
gence or errors of the latter, even if they have had no direet contact 
with the patient.* 


Fiduciary Role Avoiding Double Agency 

The psychiatrist is under an obligation to act with good faith and 
strict confidence in dealing with the patient. This obligation is inher- 
ent in all psychiatrist-patient relationships as an ethical and fiduci- 
ary duty, A professional in a fiduciary capacity is not allowed to use 
the relationship with the patient for personal benefit, A double agent 
role may arise if the psychiatrist simultaneously serves an agency and 
treats a patient in that agency. When this conflict arises, the patient 
should be made aware of the situation so that his consent to it is. an 
informed consent. 

A paychiatrist is legally required to provide treatment until the 
relationship is appropriately terminated, otherwise he can be sued for 
abandonment should the patient suffer any harm thereafter. Appro: 
priate termination might involve either a unilateral act or the patient's 
withdrawal from treatment, A mutual agreement when services are 
fo longer needed or useful, or a unilateral act on the part of the psy- 
chiatrist, terminates a treatment with appropriate referral for conti- 
n of the patient's management. The psychiatrist is required, 
upon the request of the patient, to find another therapist and provide 
a record of information for the new therapist to follow.4 


Confidentiality 
Ic is the right of the patient to have his written and spoken commu- 
nications held in confidence and not disclosed to outside parties 
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ithout his prior authorization, The law has acknowledged this right 
of protection by including provisions for confidentiality in profes- 
sional licensing laws and in privilege statutes, This protection is also 
contained in the ethical codes of various mental health pr 
‘The developing case law has extended the same protetion as attorr 
client privilege to include physicians and psychotherapists. Finally, the 
right of confidentiality may be subsumed under the constitutional 
right of priva 

Once the doctor=patient relati ip has been created, the profes: 
sional automatically assumes a duty to safeguard a patient's disclo 
sures, However, this duty is not absolute. There are certain circum: 
stances in which breach of confidentiality is both ethical and legal, 
Naturally, the most common circumstance in which this confidential- 
ity is broken is when the patient himself waives this right, as is his 
privilege (known as the ‘testimonial privilege’), in favor of a specific 
authority or party. If the patient waives testimonial privilege, medical 
records may be sent to potential employers or insurance companies. 
At times the patient has the privilege of only partial waiver of con- 
fidentiality, as when he has participated in group therapy, for exam- 
ple. Many statutes mandate disclosure by psychiatrists in one or more 
situations.$ 


fessions, 


7. 


Privilege 
Privilege statutes represent the most common recognition by the state 
of the importance of protecting information provided by a patient to 
4 psychiatrist, Privilege as a concept refers to the patient's right to 
hold in private or release any information that has been communi- 
cated to his physician. In other words, the patient and not the psy 

chiatrist is the holder of the privilege that governs the withholding or 
release of confidential information, The privilege of the patient to 
keep his record in confidence is protected from disclosure even in 
court. However, this protection is fairly limited and there are many 
circumstances in which the privilege may be lost, The protection 
provided by the privilege is justified on the basis that the special need 
for privacy in the doctor-patient relationship outweighs the need for 
full and accurate disclosure of information in court, except in very 
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particular circumstances. In the U.S. the exceptions vary from one 
state to another; however, the most common are: 


reports of child abuse; 

involuntary hospitalization; 

3. court order evaluation; 

4- cases in which a patient’s mental status is in question 
during litigation relating to a contested will, worker 
compensation, child custody disputes, personal injuries, 
and malpractice suits; 

5. protection of a third party. 


‘The last exception, still somewhat controversial, refers to the duty 
of the psychiateist to protect the public by warning threatened indi- 
viduals, It followed the famous Tarasoff case in 1974 when the 
California Supreme Court ruled that doctors or therapists bear duty 
to use reasonable care to get threatened persons such warning as is 
essential to avert foreseeable danger arising from a patient's condi- 
tion, One of the famous alliterative quotes from this case is, “Pro- 
tective privilege ends when the public peril begins." This ruling was 
revised and clarified in 1976: 


When a therapist determines or parsuant to the standards of his pro: 
danger of 
Violence to another, be incurs an obligation to use reasonable care t0 
protect the intended victim against such danger. The discharge of this 
duty may require the therapist to take one or more various steps 
depending upon the nature of the case. Thus, it may call for him 10 
warn the intended victim of others likely to apprise the victim of the 


fession should determine that his patient presents a serio 


danger, notify police, ar take whatever steps that ate reasonably nec- 
‘essary under the circumstances.” 


Despite this clarification, controversy persisted and there have been 
further attempts to revise the ruling. 
DOCTOR-PATHINT RELATIONSHIP IN ISLAMIC LAW 


In Islamic law the nature of the doctor-patient relationship is con- 
tractual, However, under Islamic law, unlike secular law, there is no 
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formal distinction between the legal and the moral duties. The contract 
hasa professional part anda moral partand the doctor must adhere to 
all the conditions of the contract. He must abide by the principles of 
the medical profession and is liable for mistakes or neglect, He is also 
held responsible for any violation of the principles committed by his 
assistants or any others involved in the patient's care.® 

As required by the ethics of the medical profess 
should be gentle, pleasant and well-mannered, try to make things easy 
for the patient, and stress the optimistic aspects of his condition. He 
must avoid unpleasant statements and unpleasant expressions and 
must not exaggerate the seriousness of the condition.? 

The doctor cannot refuse treatment to a patient if there is no other 
doctor available. This principle has been derived from traditions of 
the Prophet: it is unlawful for a group of people to let any member of 
the group go hungry;!° a person who has enough water and yet re- 
fuses to provide it to one who is thirsty will be punished;!" if a person 
finds an animal belonging to someone he knows caught in a trap and 
does not release the animal, he is liable for its loss and obliged to give 
compensation to the owner. 

As Islamic law has been so careful to prevent human suffering as 
to make it obligatory for a human to save his fellow-human from 
such misfortunes as thirst, hunger, or loss of property, the treatment 
of a sick person can by analogy be presumed to be a more serious 
obligation. Accordingly, Islamic law has made it obligatory for the 
physician to treat a patient irrespective of any compensation he may 
receive, However, the fact that the physician is obliged to treat 
patients does not deny him the right of compensation. The right to a 
fee was stressed by Abi Hanifah'! as well as by some of the Hanbali 
scholars.!4 However, other branches of the Hanbali school and the 
Shafi'ls were of the opinion that the physician is obliged to treat the 
sick without compensation, although the patient may volunteer a fee 
ifhe is so inclined.*5 


the doctor 


Guarantee of Outcome 
Guarantee of outcome, ic. a cure, is not required, as long as the phy- 
sician meets the minimal requirement of being "qualified". Islamic 
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jurisprudence describes ‘a qualified physician’ as being a ‘skillful’ 
physician, and ‘skillful’ means an individval known to make mis- 
takes only rarely. A person who, in a particular place and time, is not 
recognized as ‘qualified’ to practice as a physician will be liable for 
any mistake; in order to escape punishment or being prosecuted for 
damages he will be expected to guarantee a safe outcome or cure.!6 


Abandonment of a Patient 
In Islamic law, abandonment of the patient is equivalent to refusal of 
treatment. There is no disagreement among Islamic scholars that a 
physician who abandons his patient is committing a sin punishable 
by God, However, the physician's liability for abandonment and its 
consequences vary according to different scholars. The Hanafis and 
the Malikis hold that a specific punishment should be decteed by a 
judge while the Hanbalis and the Shafiis hold that the sin is indeed 
punishable by God bur that there is no specific punishment to be in- 
flicted on the physician,!7 However, there is a general principle that 
abedicnce to the laws of the land is mandatory, so long, as these rules 
do not violate the basic Islamic principles, Therefore, if the govern- 
ment of the legislative body in an Islamic state passes a law making 
abandonment illegal, then the doctor must abide by that law and 
Violation is punishable under the law 


DIAGNOSES AND PSYCHIATRIC EVALUATION 


Under secular law, a psychiatric evaluation alone, as ordered by a 
judge or other authorities competent to do so, without consequent 
treatment, is considered a ‘practice of medicine’. By contrast, the 
Arabic definition means by ‘practice of medicine’ the actual process of 
treatment. If no treatment is rendered, the doctor-patient relationship 
iy not established through evaluation alone." 


Psychiatrist as Expert Witness 

According to the so-called “opinion exclusion rule’, it is the respon- 
sibility of the judge or jury to determine the facts of a case, to form 
an opinion thereon, and eventually reach a verdict, The function of 
a witness is therefore restricted to statement of facts, not opinions 
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abour the facts. On the other hand, if scientific, technical, or other 
specialized knowledge will help the judge to understand the evidence 
or to determine a fact, a witness qualified as an expert by knowl! 
edge, skill, experience, training or edyeation may give an opinion 
testimony in his area of expertise. When psychiatrists testify they 
usually do so as experts, although they might also be summoned as 
fact witnesses.2° 

Expert testimony is well known and extensively studied in the 
literature of Islamic law. It is generally acknowledged thar in certain 
circumstances, professionals are needed to provide specific or general 
opinion. Their testimony is held in good esteem in the Islamic court, 
The expert witness should be recognized as an expert and a pro- 
fessional within the specialty in which he is testifying.” 

Islamic law makes a distinction between expert testimony (a) as 
relevant to a particular case for a particular defendant, and (b) as 
general statement, not necessarily linked to a particular case, For 
example, a psychiatrist might be asked to define and explain the nature 
of schizophrenic illness with or without reference to a particular case. 
This distinction is quite similar to what is distinguished under secular 
law as an ‘opinion’ or ‘fact’ testimony, Each kind of expert testimony, 
whether it be specific or non-specific, has its own conditions and 
requirements. 

If the psychiatrist or the expert is testifying on pe 
without reference to a particular case, then, contrary to the well- 
known rule that a minimum of two witnesses is mandatory, a testi- 
mony from a single person recognized in his field as an expert, is 
accepted, Also, in this kind of testimony, the testimony of one woman. 


ral principles 


is accepted if her specialty is relevant to women's matters, stich as 


gynaecology 

Expert testimony, if referring to a particular case, must be subs- 
tantiated by at least two expert witnesses. It is assumed that since 
this testimony refers to a particular case, it carries the same weight 
as Witnessing a particular event and testifying to that. In this case, the 
testimony of a woman might not be accepted unless it is corrobo- 
rated by three other women. Women's expert testimony is called 
for only if needed, and when the issue in question is considered a 
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woman's matter, such as gynaecological problems or psychosexual 
disorders. 

If the testimony is of a general nature and not specific to a parti- 
cular case, it could be viewed as a statement of opinion, Some jurists 
have nor considered this a witness testimony, but rather a matter from 
which the court will gain information and asa source of knowledge.*3 

The expert witness status enjoys another exemption from the gen- 
eral rule. In Islamic law, the testimony of a non-Muslim is notaccepted 
against a Muslim defendant. However, scholars have accepted expert 
testimony from a non-Muslim physician under certain conditions, 
namely that he is recognized as an expert by the court; that his testi- 
mony is general and does not refer to the particulars of the case in 
question; and that there is no available Muslim expert to testify to the 
same matrer.*4 


PRIVILEGES AND CONFIDENTIALITY EN ISLAMIC LAW 


Under secular rules, there are different moral codes for different pro- 
fessions, It might happen in certain circumstances that the practice 
of the medical profession demands an action that is contradictory to 
the practice of the legal profession. In such a case, conflict might arise. 
However, under Islamic law, the moral code of the religion is the main 
source of legislative morality in all professions, including the medical 
and legal. Itis assumed that no discrepancy or conflict will arise be- 
tween the moral codes of medical practice and religious of state 
legislated morality. 

Confidentiality in Islam is highly esteemed. Keeping private mat: 
ters confidential within the professional systems is strongly empha- 
sized in the Qur'an and Hadith. In a number of traditions of the 
Prophet, there is a statement to the effect that betrayal of a confidence 
isa major sin. The Qur'an refers to and stresses the value of *keeping 
4 promise’.#5 Maintaining the confidentiality between physician and 
patient falls within the general command to keep one’s promises. The 
Prophet made a statement to the effect that God will protect whoever 
keeps the secret of a Muslim from being disclosed.2 He also said that 
hypocrites have three characteristics, one of which is betrayal of con- 
fidences.2” He also made a statement to the effect that if a person was 
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told something in confidence, the confidence would be of the nature 
of an amanah (literally, *teust’). Since the term amutnah can cover the 
holding of confidences, and since carrying and delivering a trust with 
integrity is a highly charged religious obligation in Islam, the impor- 
tance of maintaining confidentiality is self-evident. Its importance is 
fully reflected in the pertinent rules of law.*8 

There are a number of general rules in Islamic legal practice rela- 
ting to patient confidentiality. These include: 


1, A doctor may not be required to testify against his patient, 
If he volunteers such testimony, it will not usually be ac- 
cepted. Generally in Islamic jurisprudence, testimony is not 
accepted from a witness who is too eager to give it, Tes= 
timony is only accepted if it is requested by the plaintiff or 
defendant. 


2, If a physician testifies thar his paticat has committed a sin 
that requires a certain punishment, his testimony will not 
be accepted as a confession from the patient. This is so whe- 
ther the doctor was forced or volunteered to give the infor- 
mation. A confession is only accepted if the person respon. 
sible for the act himself confesses to it before the judge. 


3. In no circumstances can the physician be forced by law to 
disclose confidential matters concerning a patient, Ibn Hajar 
has stressed the importance of keeping confidences secret in 
the face of pressure from the judge or a ruler.2? He puts the 
responsibility for any disclosure on the doctor's judgment. If 
the doctor feels that to disclose a parient’s secret may have 
more serious consequences than not to disclose it; a¢ if dis- 
Glosure may result in some harm to the patient or to others 
in excess of the benefit that would come out of disclosure, 
he has the right to keep the matter confidential and not 
reveal it, even toa judge. In fact, Ibn Hajar also stressed that 
if ruler puts pressure on a physician to reveal a secret with 
threats, the physician is permitted to lie and his doing so will 
not be considered a sin.3° 
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In principle, Islamic law does recognize exception to the law of 
confidentiality. However, it does not specify the particular cireums- 
tanees (such as child abuse or involuntary hospitalization, ete.) which 
would justify the exception, Because Islamic law does not empower 
the judge to force a physician to reveal the patient's secret, the primary 
responsibility for disclosure or non-disclosure rests with the physician 
himself. The relevant general principles are that one wrong, or harm 
should not be avoided by another wrong or harm, and that, in the face 
of having to choose between two evils, the ‘lesser evil” must be chosen, 
With these principles in mind, the physician must decide whether 
breaching the confidence will be more beneficial to the patient or the 
community in general or to other particular people involved. Child 
abuse cases would be considered an exception to the confidentiality 
cule if the physician considers that a greater good will be served by 
disclosure. If the physician feels that a patient's involuntary hos- 
pitalization will bring more benefit to that patient and/or to the 
society, then he might disclose some confidential matters in arder to 
keep the patient in the hospital. The same will apply in the case of 
protecting others from danger or harm, as in the example of the 
Tarasotf case mentioned above. In general, under Islamic law, the 
physician is under no obligation to make exceptions to the confi- 
dentiality law through the orders of court or any kind of external 
pressure. However, making such exceptions is permissible as ex- 
plained and in the situation where the paticnt himself sees that more 
benefit can come from the exception than harm. 

The general rule is to respect privacy; even when the patient 
discloses the worst sin his privacy has to be respected even in the face 
of a judge's order, On the other hand, if an individual's behavior is 
thought likely to entice others or affect them negatively, then a physi 
cian may be allowed to reveal that individual's sceret, Imam Hanbal 
made a statement to the effect that a person's secret should be kept 
unless it is a threat to, of a bad influence on, others. Al-Nawaw! sup- 
ported the view that a man’s secret should be disclosed if it becomes 
a threat to other people’s interests. It is important to emphasize that 
any decision about disclosure is still left to the physician’s judgment, 
that the judge may not expect or force him to make disclosure.}! 


PRIVILEGES AND CONFIDENTIALITY 1 


The physician who purposely reveals confidential material about 
his patient is, first, liable for damage incurred and, second, subject 
to punishment. Since there is no specific punishment mentioned in 
the Qur'an and Sunnah, it is usually determined by the local judge. 
Such punishment falls under the rubric of ta’zir, which és defined as 
any kind of punishment (in the form of jail sentence or otherwise} 
not specified in the Qur'an of in the Sunnah. Te'zir punishments 
were usually decreed by the ruler and passed in the f 
tence by the judge,3* 


mi of a ser 


THE SUBPOENA IN SECULAR AND ISLAMIC LAW 


Attorneys who are involved in active litigation have an absolute right 
to obtain a subpoena by merely attesting tw a belief thar certain 
individuals have information that is relevant to the lawsuit. A sub- 
poena does not have the legal force of a court order, A court order 
commands someone to do or not to do something. The subpocna 
obliges the witness, who may be a psychiatrist, to appear in court in 
order to testify, However, it does not order him specifically to testify. 
In medical litigation, a subpoena can be of two kinds: a subpoena that 
includes medical records and a subpoena that requires oral testimony 
only. If the psychiatrist, of anybody for that matter, refuses to obey a 
subpoena to appear in court, he risks citation for contempr of court 
and the legal consequences, which could include a jail sentence. If 
compelled to testify, the psychiatrist is ethically obliged to provide 
only information that is relevant to the specific issue before the court. 
A request to testify about information that is irrelevant or that appears 
to exceed the scope of the court order should be questioned directly 
and appealed to the judge. If the psychiatrist feels that his client will be 
hurr by his testimony, or if there is no competent consent from the 
patient, the patient's attorney or the psychiatrist may file a motion to 
quash the subpocna on the basis of protection under physician~ 
patient privilege and the duty to maintain confidentiality. The judge 
will decide on the motion to settle the question whether or not the 
psychiatrist must testify or turn over the records. 

The Quranic verse“... and let no harm be de 
ness” (2:28) was interpreted by some scholars to mean that no force 


ie to setibe or wit- 


CHAPTER TWO 


Insanity Defense and Criminal 
Responsibility 


IN SECULAR LAW (THE ANGLO-AMERICAN TRADITION) 


Components of Crime 

A crime, in the formal legal sense of the word, has two components: 
an act that is forbidden by law (actus reus) and a guilty intent (sens 
rea). To be called a crime an act must be committed voluntarily and 
knowingly with a specific and purposeful intent. To establish specific 
intent beyond reasonable doubr is part of the task of the prosecuting, 


advocate. 


No Intent, No Crime, or a Lesser Offense 
The earliest concept of criminal responsibility is attributed to Aris- 
totle: “A person is morally responsible if, with knowledge of the cir 
af external compulsion, he deliberately 
The key elements here are know! 


cumstances, in the absence 
chooses to commit a specific act. 
edge and choice 

Ac the beginning of the eleventh century, most forms of homicide 
and other injuries were treated as matters for compensation under 
threat of feud. The crime was held against reparation; in the case of 
the insane, the family was held responsible for compensation.* By the 
end of that century, certain crimes were no longer considered suitable 
for civil compensation. They were called *bootless' and the state took 
‘over punishment of these crimes, which might include murder and 
some kinds of theft. 

In the year 1268, Henry Bracton merged the strict hability of secu- 
Jar law and the moral intent of Church Law, thus initiating the intent 
component (mens rea) of crime which still exists in Anglo-American 


common law.3 
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Understanding Right and Wrong 
The concept of “non-criminal responsibility’ for one who is unable to 
tbe aware, of has no understanding, of the nature of the act he has 
committed can be traced as far back as the eighteenth century 6c 
Hammurabi Code in ancient Mesopotamia. Also, the Babylonian 
Talmud states: “a deaf-mute, imbecile or a minor = he who wounds 
them is culpable, but if they wound others, they are not eulpable."4 
In Roman law, if a child or an insane person committed homicide, 
he was not held accountable because “the one is excused by the 
mnocence of his intentions, the other by the fact of his misfortune,” 
Blackstone's commentaries in the eighteenth century suggested that 
children under seven year of age were not responsible for crime; chil- 
dren over fourteen years were responsible. That left children between 
seven and fourteen years liable to conviction if it could be established 
that they could at least distinguish between good and evil.s 


THE INSANITY DEFENSE 


The ‘Wild Boast’ Standard 

Itisimportant to note that the periodic of cyclic nature of some mental 
illnesses was not recognized until the thirteenth century. Prior to the 
15008, insane persons in England were convicted for their crimes but 
then granted a royal pardon upon request of the jury, The first clear- 
cut acquittal case due to insanity occurred in 1505. In 1724, in the 
famous trial of R. vs, Arnold, the justice charged the jury with the 
following accord, which became a landmark in insanity defense: "A 
man must be totally deprived of bis understanding and memory so 
ay not to know what he is doing, no more than an infant, a brute, oF 
wild beast.” This tril established the ‘total insanity’ or ‘wild beast” 
standard in England for more than 75 years. It was not until the 
nineteenth century that courts took an interest in the content of the 
madman’s delusion and the extent to which it motivated his deeds. 


Offspring of Delusion” 

Another landmark case occurred in 1800, This concerned James 
Hadfield who, in a premeditated act, shot ar King George IL as 
he entered the royal bax in a theater. He was charged and tried for 
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treason, Hadfield did not meet the ‘wild beast’ or “total insanity” rest, 
although it was proven that he acted on strict delusion, The jury found 
Hadfield nor guilty by reason of insanity and a new enterion for 
insanity was developed from delusion rather than a lack of all under 
standing, as in the ‘wild beast’ rest, This criterion was called the ‘off 
spring of delusion’. 


“Irresistible Impulse’ 

In the Edward Oxford trial in 1840, the concept of insanity defense 
was established after Oxford committed the first of seven attempted 
ssassinations of Queen Victoria. The jury was charged: “If some 
controlling disease was, in trath, the acting power within him 
which he could not resist, then he will not be respansible.”? This 
constitutes the first judicial statement of the so-called ‘irresistible 
impulse’ test. 


The McNaughton Case 

The McNaughton tal in 1843 is probably the most famous of all 
criminal trials in the history of forensic psychiatry. It established a test 
and rule that became a standard for the insanity defense all over the 
world and remained so for more than a hundred years. 

McNaughton, a Scottish wood-tuener, felt persecuted for several 
years. He stalked the Prime Minister and tried to kill him but mis 
taking his identity killed the Prime Minister's secretary instead, At 
that time, four psychiatrists examined McNaughton and another 
two psychiatrists testified; a total of six psychiatrists agreed that 
MeNaughton was insane and did not know the nature of his act. His 
attorney stressed that although the defendant was able to formulate a 
plan, it did not mean he acted as a responsible agent, because his 
‘moral faculties’, nor his inrellect, were disordered, 

MeNaughton was acquitted by reason of insanity. This produced 
an intense outrage because the public felt thar the criminal had been 
let off lightly. Fifteen judges of the Supreme Court of Judicatures 
were called together and asked McNaughton a number of questions. 
They expressed the concem of Queen Victoria. Following that, the 
McNaughton rule was established. The rule concludes: 
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to establish a defense on the grounds of insanity, it must be clearly 
proven that at the time of committing the act, the party accused was 
laboring under such a defect of reason, from disease of the mind, as not 
to know the nature and quality of the act he was doing: or if he did 
know it, he did not know he was doing what was wrong and whether 
the accused, at the time of committing the act, knew the difference 
between right and wrong in respect to the very act with which he is 
charged.* 


‘The McNaughton rule clearly recommended that the jury’s ques- 
tion be shifted to whether the defendant knew that the specific crim- 
inal act was wrong. 

‘The McNaughton rule established that the jury address the issue of 
moral vs, legal wrongfulness. “If the accused was aware that his act 
was one he ought not do, and if that act at the time was contrary to the 
Jaw of the land, he is punishable,"® In other words, it was his know= 
ledge of his weong-doing together with its illegality which made him 
punishable. The legal awareness of wrongfulness was not enough 
to make a person responsible for or aware of the criminality of his 
act. It should also be considered that awareness af moral wrong 
is relevant. 

American jurisdiction, however, varies on moral or legal wrong- 
fulness. In certain states, moral wrongfulness as a standard is ac- 
cepted; however, in others, only awareness in the legal sense of wrong 
ful is the standard. Judge Cardoza, a famous supreme court judge, 
interpreted McNaughton to meaa that moral wrongfulness alone was 
sufficient, It follows that the knowledge of wrongfulness should have 
cither one of two of the following standards: 


1. The illegality standard: The accused lack criminal respon- 
sibility if, as a result of psychiatric disorder, they lack the 
capacity to know that their act violated the law. 


2. The subjective moral standard: The accused lack criminal 
responsibility if, as a result of a psychiatric disorder, they 
believe that they were morally justified in their behavior, 
even though they may have known that their act was illegal 
and/or contrary to the public standard of morality. 
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3. The objective moral standard: The accused lack criminal 
responsibility if, as a result of a psychiatric disorder, they 
Jack the capacity to know that society considered their act to 
be wrong, ie.. to know thar their act was contrary to the 
public standards of morality. 


It should be remembered that the presence of 4 mental illness is the 
most important component of these decisions. The fact thar a man 
kills for moral reasons is not enough for him to be acquitred if he has 
no mental disorder.1° 

As noted above, the Edward Oxford trial in 1840 constituted the 
first reference by a judge to the concept of irresistible impulse. That 
rule has allowed English judges to give broad charge 
sider irresistible impulse in spite of the limitations of the McNaughton 
rule, in 1865, James Steven wrote that “total inability to refrain due 
to mental disease should qualify for insanity,"*# The irresistible im- 
pulse was clearly referred to in the Parson case in 1887, when it was 
asked: “If the defendant did not know the nature and quality of his act 
and that it was wrong, was he unable, because of mental disease or 
defect, to adhere to the right?™!2 However, by 1920 the irresistible 
impulse criterion was disqualified in England as an insanity defense. 
In the U.S. in £957, following the Homicide Act, in certain states 
“substantially impaired responsibility" came to be interpreted on 
appeal as including the inability to exercise control over a physical act. 
From that point on, another arm was added to the insanity defense 
which is called “inability to refrain”. In mast of the United States it 
was included as part of the insanity defense and was incorporated in 
tests of insanity in some state laws. 


juries to con= 


More Recent Rulings on the Insanity Defense 
The McNaughton test was used in the United States as the main 
criterion to decide on an insanity defense until 1954, when Judge 
Bazelone in Washington introduced a new test known as the ‘Durham 
test’, It states that “the accused is not criminally responsible if his 
unlawful act is the product of mental disease or defect.”!5 

‘This test is considered the most lenient and the most broadly 
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interpreted, and has caused some problems, for instance, in the 
psychiatrist coming to usurp the jury’s role, and in haw to deal with 
psychopathic offenders, and an extremely high rate of acquittals by 
reason of insanity. The Durham rule has been abandoned throughout 
the United Stares and most of the rest of the world 

It was replaced by another rule written by the American Law 
Institute in 1965 and incorporated in the Model Penal Code in 1965. 
Iestates (American Law Institute 1965): 


1. “A persons not responsible for his criminal conduct if at the 
time of such conduct, as a result of mental disease or defect, 
he lacks substantial capacity to appreciate the criminality of 
his conduct or to conform bis conduct to the requirement of 
the law.""4 


2, The terms ‘mental disease’ or ‘defect’ do not include an ab- 
normality manifested only by repeated criminal or other- 


wise antisocial conduct, 


This rule has in a sense softened the McNaughton concept from the 
criminal ‘knowing’ to ‘appreciating’ the criminality of his conduct, 
ie. replacing the crucial term ‘knowledge’ with ‘appreciation’. It 
contains the ‘irresistible impulse’ or ‘inability to refrain’ concept in- 
sofar as “capacity to conform his conduct to the requirement of the 
law” is interpreted as the ability co refrain’ 

This remained the primary rule controlling the insanity defense 
until 1988, when Ed Hinckly was tried for shooring President Reagan 
in 1984 and way acquitted as not guilty by reason of insanity. This 
caused Congress to pass a law governing the insanity defense in the 
‘United States, which was taken as a model for other countries as well, 
Ir states: "It is an affirmative defense to a prosecution under Federal 
statute that, at the time of the commission of the act constituting the 
offense, the defendant ay a result of a severe mental disease or defect, 
Was unable to appreciate the nature and quality of the wrongfulness of 
his act.” In this cule, the word “severe” was added and the cognitive 
aspects of the law were stressed by the use of the term ‘appreciate’ in 
“appreciate the nature and quality of the wrongfulness of his act.” 


Iso. 
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However, there is no reference to the ‘inability to refrain’ concept 
in the American Psychiatric Association Statement on the Insanity 
Detense,'® 


IN ISLAMIC LAW 


Criminal Intent 

The concept of mens rea, guilty intent, is well accepted under Islamic 
Jaw. There is no crime if there is no intention to commit it. Under 
Islamic law, the insane are recognized as lacking, or unable to have, an 
intention because of disturbed reasoning; therefore, they are not liable 
for the crimes they commit, 

Crimes in general fall under two major categories as far as mens rea 
is concerned. Those with full intention are classed under ‘amd which 
means purpose, design, premeditation, and unintentional acts are 
classed under khuta’, which means error, mistake, Islamic law, how- 
ever, recognizes a third kind of crime which is described as quasi- 
intentional, shibb al-'amd, This third category applies only in murder 
cases, For example, an angry person with the intention of assault and 
battery but without the intent to kill, may use a weapon that leads 
to death. This act would be classified as quasi-intentional,!7 

Murder with full intent is defined as an act that leads to death with 
the intention of causing it. Islamic law, however, does not recognize 
the difference between a crime that is premeditated and one thatis not, 
Both of these crimes are punishable by death. It is important to note 
here that if the family of the victim decides ro accept bloodwit (com- 
pensation) and not punish the murderer, the latter may be set free 
unless there is a decision by the governing authorities to give addi 
tional punishment, However, if the family of the victim decides not to 
accept the bloodwit, the governor does not have authority to modify 
the sentence,*% 


Quasi-Intentional Crime 
‘The only crime that could be classified as quasi-intentional is murder. 
However, there is no consensus on this. Among the four major schools 
of Sunni law, three recognize this kind of crime, The school of Malik 
does not recognize it and classifies murder in only two categories, 
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those by intention and those by mistake. According to the Maliki 
school, an assault that unintentionally leads to death is still treated 
as premeditated murder. The school of Shafi't recognizes quasi-inten- 
tional crime in assault and battery, in addition to crimes of murder, 
that is to say quasi-intent is also accepted as a defense in cases of 
bodily harm that do not lead to death. A branch of the Hanbali school 
and the Hanifi school do not recognize quasi-intent in assault and 
battery cases.1% 

It is important to note that, in Islamic law, the civil aspect of the 
crime is fully affiemed whether the crime was done with full intent 
or partial intent or by mistake: in all cases, civil liability holds, and 
‘compensation can be demanded. 


THE CONCEPT OF INSANITY IN ISLAMIC LAW 


The technical word for insanity in Arabic is juniin, The root meaning 
of the word from which juntin is derived is *hidden’ or ‘invisibl 
indicating that insanity may have been considered a form of pos 
session by invisible beings (jinn or demons), However, the technical 
meaning of jundn is insanity, the removal or spoiling of the mind or 
reason. Islamic scholars have defined insanity as “the impairment of 
the mind, where it prevents action and speech from operating on 
reason, except rarcly."2° In another definition, it is described as the 
“impairment of the power which distinguishes between fair and foul 
[good and evil] and conceives the consequences of those things. This 
power is no longer in evidence or it cannot do its function.” Yee 
another definition is “the impairment of the power in which the 
conception of the whole is achieved.” 

Besides insanity, Islamic law recognizes two other mental con- 
ditions that are classified (by some scholars but not others) under the 
same rule as insanity in criminal responsibility, These are: 


1, Sudden perplexity. The term used for this condition, dahish, 
translates as 'perplexed’, ‘startled’, “stunned”, It refers to the 
sudden loss of reason as a result of consternation, alarm or 
perplexity. In respect of criminal responsibility, the Hanaft 
school considers dahish along the same lines as insane. 


INSANITY DEPENSE 


ND CRE 
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2 Mental retardation. Islamic scholars recognized the differ 
ence between insanity as a disturbance of the mind and the 
condition that is currently termed ‘mental retardation’. They 
gave it the name ‘atah, It is described as diminished ability 
of the mind fo reason, and is distinguished from insanity or 
sudden perplexity. The term also covers dementia, and could 
be applied to cases of senile dementia as well as mental retar 
dation, ‘Atal is ruled as insanity by the agreement of all 
scholars, 


Islamic law also recognizes a particular mental condition called safit 
hal, which literally means extreme folly. It is not insanity, nor the 
consistent want of foresight that would indicate lower intelligence, A 
safih person behaves in an irresponsible manner, for example squan- 
dering his money, and in certain conditions, may lose his civil rights. If 
4 man or woman were seen to spend money recklessly, their family 
would have the right to file a complaint to classify them as safth and 
they would then lose control over their money. According to some 
schools of Islamic law, the safth may also forfeit other kinds of civil 
tights such as holding certain kinds of job or profession.24 


CLASSLFIGATION OF INSANITY IN ISLAMIC LAW 


Islamic jurisprudence classifies insanity into three types: absolute (or 
continuous), intermittent, and partial. 


Absolute (or Continuous) Insanity 
In this condition the individual is judged to be completely and 
continuously unable to use his reason properly, It may begin at some 
point during the person’s life or he may have been born with it, Irean 
involve all aspects of perception, conception and reasoning including 
cognitive functions, or it can be less severe but lasting. 


Intermittent Insanity 

‘The state in which a person can sometimes communicate at a reason- 
able level of conception, perception and cognition, but at other times 
suffers complete loss of his mental faculties, moving between full 
or partial remission and normal function. Such a person will be 
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considered insane and not culpable during the active state of his 
mental disorder. He will be fully responsible for all his actions when 
he is not in thar state, When in partial remission, he will be culpable 
for things that he is able to conceive and appreciate. 


Partial insanity 

In this state the person will have the ability to appreciate the nature of 
some of his actions, and understand certain circumstances. However, 
in other areas of life and different circumstances, he lacks the same 
appreciation. Heis able to conceive and recognize certain matters and 
is aware of the reality of his environment, but is unable to perform 
the same functions in relation to other matters, Periods of exacer- 
bation and a state of absolute insanity can occur at certain times. The 
partially insane person is legally responsible for those actions he is 
able ro conceive and perceive as they are in reality. At the same time, 
he is not culpable for other areas of his life which he is unable to 
appreciate.2* 


Mental Retardation and Dementia Atab) 

Atah is treated by the law in the same way as insanity when the 
condition is judged to be severe enough. It is judged to be severe 
enough when it impairs judgment to the extent that it causes inability 
to appreciate the nature of one’s actions. However, mild degrees of 
retardation in an adult cause him to function at the level of a young 
boy. He might be able to differentiate some parts or aspects of his ac- 
tions and behavior as being right or wrong, Islamic jurisprudence calls 
a youth who is so capable al-gabt al-mummayiz (rational youth’). The 
term of course applies to females as well. The ‘rational youth’ has 
some responsibility and culpability insofar as he is con-sidered to have 
a degree of mental competence for particular actions. We believe that, 
by analogy, the legal reasoning applied to the ‘rational youth’ could 
be applied to patients who are diagnosed as retarded oF demented 
ugh te cause significant mental and cognitive im- 
ment, This isa line of argument for contemporary Islamic scholars 
to pursue, 
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Sleep Disorders 

In Islamic law, there is a special recognition of the state of sleep. Any 
movement during a state of sleep that results in an offense is treated 
under the same rule as insanity. The individual who walks in his sleep 
and commits a violation is not culpable. States analogous to sleep, oF 
sleep disorders, might be included under this condition providing they 
are documented by the expert as such, These may include ‘night 
terror’, “fugue states’ and other kinds of hypnotic trance’ 


Deaf-Mutes 
Some schools of Islamic jurisprudence, 


ich ay that of Abo Hanifah, 
believe that a deaf-mute, because of his disability and incapability of 
defending himself adequately, especially if he cannot write, would 
be difficult ro prosecute, This difficulty might constitute what was 
termed shubhah or ‘doubt’. If there is doubt abour their ability to 
defend themselves, they are not able to participate in an adequate 
or fair trial and therefore cannot have the same status as a normal 
person, However, other schools such as the Maliki, Shafi, and Han- 
ball, believe that if a deaf-mute were able to admit to his crime by 
signaling, this admission could be taken into consideration,*5 


THE INS. 


ITY DEFENSE IN THE TWO TRADITIONS 


There is no disagreement about insanity and criminal responsibility 
in Islamic law, namely that an insane person is not culpable for any 
action he might commit. However, as we have seen, there are various. 
definitions and conceptions of insanity: 

Such impairment of the mind as prevents action and speech 
“operating on reason”; or “impairment of the power which distin- 
guishes between fair and foul [good and evil] and conceives the 
consequences thereof; and “impairment of the power in which the 
conception of the whole is achieved.” The phrase “conception of the 
whole” in particular reflects a profound understanding of the nature 
‘cof mental illness. It indicates that the mentally ill person might not 
be able to differentiate the whole from its parts. This reflects an un- 
derstanding that mental health might be intact in certain areas but im= 
paired in others, and that a disturbance of the faculty that integrates 
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the parts in different aspects of life to make it whole is the essence of 
mental illness. We may note also that distinguishing “fair and foul 
{good and evil]"is equivalent to knowing right and wrong as it was 
clarified in the McNaughton ruling. Further, Islamic jurisprudence 
recognized diminished mental capacity in the absence of psychosis in 
such conditions as mental retardation and dementia and classified 


them into different levels, 

Islamic law ules that there is “no duty or punishment for the 
insane," and “the pen is withheld from the insane person until he 
recovers.” These two rules could permit the same latitude of inter- 
pretation as the Durham rule, since they do not place any restriction 
‘on the abnormality of mind thats insanity. The reform of the Durham 
rule by the Model Penal Code distinguished two arms of the insanity 
defense, that of ‘knowing’ and ‘appreciating® the criminality of the 
action committed, or the cognitive from the affective aspect of being 
able £0 “conform [one’s] conduct to the requirement of the law.” 
The public outrage in response to the Hinckly acquittal led the U.S. 
Congress to pass a new rule which stresses the cognitive aspect af the 
insanity rule and puts little or no emphasis on the affective aspect, and 
ignores other arms of the insanity defense that deal with the so-called 
“irresistible impulse’ or ‘ability to refrain’. 

However, “to conform [one’s] conduct to the requirement of the 
law” does imply the ability to refrain from persisting in conduct that 
does not conform. That ability, distinct from knowing or appreciating 
the criminality of a particular act, derives mainly from affective ay 
pects of human behavior aptly summarized as ‘ability to refrain’. As 
we saw, this way identified and discussed by Islamic scholars under the 
rubric of ‘sudden perplexity” or dabish. 

Some Islamic scholars included this condition under the same rule 
ay insanity.*4 We believe that it is equivalent to “temporary insanity” 
in modern forensic usage. Therefore, Islamic jurisprudence, at least 
in some schools, has acknowledged that, as a perplexed or startled 
person is temporarily in the same state as the insane, he should not 
be considered culpable under the law, and therefore to be ruled in- 
nocent by reason of insanity. Some scholars considered dahish to 
be a condition in which mind and reason are temporarily beyond 
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voluntary control. Thus dahish could be referred to the states of mind 
termed under current secular law as ‘irresistible impulse’ and *tem- 
porary insanity’, both conditions that lead to impairment of the 
“ability to refrain’. Islamic scholars have gone a step further by includ- 
ing severe obsession under the rule of insanity. This adds another 
aspect to Islamic law that is addressed in the secular law under the 
rubric of “irresistible impulse’.*5 

Finally, we may note that Islamic law affirms the analogy of ex- 
treme tage with the state of insanity by declaring that a man who 
divorces his wife while enraged to the extent that he is not aware of his 
immediate reality, comes under the same rule as the insane and his 
declaration of divorce is not valid.26 


CONCLUSION 


Ir was not until the 1 00s thar the first confirmed insanity acquittal 
was recorded in Western history and the modern laws that govern 
insanity have been formulated over the last s00 years or less, It is 
rather impressive that Islamic law addressed this issue so sensitively 
and thoroughly in the seventh and eighth centuries. It seems that most 
of the arguments evolved in secular law were identified by Islamic 
scholars in the past and are accepted as reliable guidelines for Islamic 
legal judgements. 

It is important to note that the presence of mental illness is never 
automatically equated with non-<culpability. It was clearly stated that 
partial or intermittent insanity carries with it a level of responsibility, 
according to when and how far understanding of reality is impaired. 
If the narure of the crime is totally unrelated to the specific aspect of 
reality affected by the mental illness, the accused will be held fully 
responsible for his crime. 

This view is affirmed in the fact that most scholars concluded that 
partially insane individuals were responsible for theie actions if they 
recognized those particular actions as being right or wrong. It would 
be irrelevant here to differentiate between the legal recognition and 
the moral one since, within the context of Islamic jurisdiction, all 
matters of morality are derived from the doctrines of religion. 


CHAPTER THREE 


Involuntary Hospitalization 
and Treatment 


estriction of 


Involuntary detention of a mentally ill person o oth 
his freedom for non-criminal acts has long been practiced all aver the 
world, In European countries and the United States, the procedures 
for such civil deprivation have been carried out under two main legal 
doctrines: ‘police power’ and ‘parens patriae’. Police power permits 
the state to take appropriate using force if necessary to safe~ 
guard the public at large, Thus, if a mentally ill person is considered 
dangerous he can be detained in a hospital against his will, The doc 
trine of parens patriae, which expresses the duty of the state to care 
for its citizens, permits the state to act on behalf of tho 
able to care for themselves because of an infirmity such as a mental 
disability. 


ti 


¢ citizens un 


CRITERIA 


Certain criteria are usually mandated by law if a person is to be 
involuntarily hospitalized, Statutes vary from one country to another 
and from state to state, However, most secular laws have adopted 
similar basic principles to serve as a foundation for all criteria of 


commitment. These criteria include: 


1. The presence of mental illness. 
2, The risk of danger to self or others. 
3. The inability to care for or provide basic personal needs. 


Asa matter of fact (5) is variant of (2), since the inability to take care 
of basic personal needs constitutes a danger to self. Consequently, wi 
are left with one principle (besides the presence of mental illness) on 
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which involuntary hospital 
to self or others. 

Generally, each country defines explicitly the criteria to be met 
and what they mean. Unfortunately, terms like ‘mental illness’ or 
‘mentally ill’ are often loosely defined. As a result, the responsibility 
for proper definition passes to the clinical judgment of the physician. 

Certain countries have developed laws to permit the involuntary 
hospitalization of alcohol or drug addicts in addition to individuals 
with mental illnesses. But such decisions on substance-abusers are 
usually based on political considerations and are outside the scope 
of the ethics of medicine. For example, to force treatment on a drug 
user who has no interest in being treated is a political decision based 
on laws passed by a particular state. In these circumstances the phy: 
sician functions mainly as an executor of these statutes. 


ation is based and that is ‘risk of danger’ 


WHAT IS MENTAL ILLNESS? 


The term mental illness is frequently used in legislating for hospi- 
tal admission, discharge, competence, criminal responsibility and 
other issues in the context of forensic psychiatry. Yet, in spite of its 
obvious importance, many psychiatrists, possibly because of the legal 
arguments involved, only vaguely understand it. Psychiatry literature 
itself rarely uses the term ‘mental illness’ because it has no medical 
diagnostic significance. So it is hardly surprising that most physicians 
have difficulty with the term. In fact, neither the Diagnostic and Statis- 
tical Manual IV of the American Psychiatric Association nor the 
International Classification of Disease of the World Health Organi- 
zation of the United Nations include the term ‘mental illness’ as a 
specific diagnosis in their classifications of diseases, 

In this section we will try to standardize the term somewhat so that 
ican be used with a common understanding throughout this study. 

Statutes around the world approach the task of defining mental 
illness in different ways. For example, some countries list particular 
psychiatric disorders, while others apply an impairment requirement 
thar leaves the diagnosis to the professional judgment of the certifying 
physician. Most recently, the medico-legal community in the United 
States has adopted the following descriptions: 
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Definition of Mental illness 

Mental illness is a severe disturbance in thinking, mood, perception, 
memory or cognition. This disturbance should cause an émpairment 
af at least one of the following functions: 


judgment 
2, behavior 

3. reality testing 

44 facing ordinary demands of life, 


One can see that the definition consists of pwo divisions or arms, One 
demands the presence of a “disturbance” and the other the presence 
of an ‘impairment’. Both must be present for mental illness to be 
identified.’ If person's condition satisfies one of the criteria of "dis- 
turbance’ and one of the criteria of ‘impairment’, he would be clas 
sified as mentally ill, If, on the other hand, the condition has all the 
criteria of “disturbance” but none of impairment’, he is not considered 
mentally ill; similarly, if he has all the criteria of ‘impairment’ but 
none of ‘disturbance’. 


Legal vs. Medical Approach to Civil Commitment 
In the process of enacting any law to regulate involuntary hospi 
tulization (otherwise known as civil commitinent), there ate two dis- 
tinct and sometimes conflicting philosophical approaches that play a 
major part: ical and the legal. The legal approach leans toward 
release, while the medical one toward admission, This is easily under- 
stood by analogy with a judge who, faced with little evidence to 
convict defendant, would tend to let the defendant go free, The legal 
maxim says ‘Ie is hetter to let 100 guilty individuals go free than to 
imprison one innocent man.’ The medical approach takes the contrary 
line: when a physician isin doubt about a particular diagnosis, he will 
prefer to admit the patient in order to determine with more certainty 
whether the admission was justified or not, The maxim of the medical 
profession says, ‘It is better to admit 100 persons who turn aut to be 
healthy than to miss one sick individual.’ Where the legal profes: 
sion says ‘when in doubt, release’, the medical says ‘when in doubt, 
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dmit.’ This difference in basic philosophical approach berween the 
two professions is the source of many conflicts in interpreting the civil 
commitment laws. 

These are meant to strike a balance between two major duties, both 
of vital interest to the individual, namely the duty to trear the sick and 
the duty to preserve individual freedom of choice. They run smoothly 
with each other most of the time, when the person involved is alert, 
conscious and free from mental illness, but they come into direct 
conflict when the mental faculty is compromised. 

To achieve a balance between those two principles is the essence of 
all civil commitment legislation. An individual who is ill is a person in 
need of treatment but he is also a person whose freedom of choice 
should be respected. Should he refuse treatment, this decision, even 
though it is nor in his best interests, must be respected. As regards a 
mentally healthy individual, secular laws have no disagreement that 
the decision to accept or refuse treatment is to be left entirely to the 
person involved, regardless of the consequences to that person. This is 
not the case with mental illness, since the competence to make such a 
decision is brought into question by the nature of the illness. But how 
and where do we place the limits between the need for treatment and 
personal liberty for the mentally ill? 

This question has been tackled in secular legal regimes by taking. 
the “risk of danger’ as the criterion: if the patient is thought to be 
dangerous to himself of to others, he may be committed for treatment 
against his will. But applying this criterion in practice is problematic, 
How are we to evaluate “risk of danger’? Do psychiatrists have the 
ability to assess such risk with sufficient accuracy to allow a fair 
balance between the need for treatment and protection on the one 
hand and preservation of personal liberty on the other? And what 
degree of accuracy is sufficient for the prediction of violent behavior 
when we know that psychiatrists may not be accurate in this type of 
prediction? If ‘risk of danger’ cannot be accurately assessed, then it 
must happen that a patient in need of treatment who refuses treatment 
will not be hospitalized against his will Jest he be unjustly or 
improperly deprived of his right of personal choice in such matters. 
In this way, the right to treatment, promoted under the doctrine of 
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parens patriae, is compromised in favor of the duty to preserve in- 
dividual liberty. 

Another criterion that may justify involuntary hospitalization is 
being so gravely disabled as to be incapable of self-care, and therefore 
in need of care and treatment, Under current secular law, a person 
not gravely disabled but in ced of treatment will nor require hos 
pitalization but other protective services. The definition of gravely 
disabled varies, but encompasses a threat, to the person’s life through 
inability to provide basic needs such as food, clothing or shelter. 
Recently a rider was added to the laws of civil commitment indicating 
that the least restrictive environment should be resorted to first. For 
example, the patient would not be commnitted to a hospital if he could 
be treated in a day care center, and he would not be committed to a 
day care center if he could be treated on an outpatient basis, and so 
on. But what of mentally ill patients who are not violent or ‘dan- 
gerous’ and who can meet some of their basic needs for themselves? 
Are such people to be left to fend for and rend themselves, if they 
refuse the proper regime of care and treatment they in fact need? This 
question is yet to be answered by secular law. 


THE CONCEPT OF PATIENT CONSENT IN ISLAMIC LAW 


There is a consensus among Islamic scholars that in ordinary cir 
cumstances, patient consent is mandatory before any medical treat- 
ment or procedure can take place.® 

Islamic scholars have disagreed on whether obtaining consent frees 
the physician from liability for compensation in ease of damage. There 
are two schools on this issue, The first states that the physician is liable 
for damages if he gives treatment without the consent of the patient. 
His liability is affirmed whether or not he performed the treatment 
by good medical standards, This opinion, which concurs with most 
secular laws, is the position of the major schools of Sunni figh = the 
Hanafi, Shafit, Maliki and Hanbali. It may be exemplified by this 
explicit comment in al-Distiqit “If an unqualified physician, whether 
oF not he performed the treatment to the proper professional stan 
dards, treated a patient without an accepted informed consent, that 
physician is fully liable."7 
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That opinion, though followed by the majority of Islamic legal 
scholars, was opposed by two famous and highly esteemed legal 
thinkers in Islamic jurisprudence, The first is Ibn Qayyim al-Jawziyya, 
a scholar of the Hanbali school who, on this issue, deviated from the 
official position of his school to formulate his own opinion. He stated 
in his book Plum al-Mureagge in: 


A skilled physician who does the best he can in surgery and excises 3 
part [organ or part of an organ) of a man, a young boy, ve an insane 


person withour obtaining his of his guardian’s consent, or performed 


circumcision on a child without the consent of his father o¢ guardian, 
is guilty of causing damage. Our colleagues say he is Hable [for dam 
ages] because he performed a procedure without consent: had he done 
it with consent of the adult patient or consent of the child’s or insane 
person's guardian, he would not have been liable for damages. I believe 
that he might not be liable at all (with or without consent), since he 
did it in good faith and his actions were meant for the welfare of 
the patient.* 


The other scholar who took a similar position on liability was thn 
Hazm, He was well recognized in his field and had separated himself 
from the four main schools of jurisprudence and established his own 
school, which existed for hundreds of years, He made the following 
statement: 


On the issue of someone who amputated a hand used for canng, 
or extracted 3 paintul or decayed tooth, without the consent of the 
patient, we should consider God"s two statements in the Qur'an, the 
first in Sarah al-Ma"udah (5:2) whose meaning is “help one another in 
Virtue (akbirr) and God-fearing (altaped), and do not help one 
another in sins (alithm) and enmities (al- wduun),” This verse should 
be understood in contrast with the verse in Sarah al-Raqarah (2:194) 
whose meaning is “and whoever axsaulrs you, assault him in the same 
way as he assaulted you.” So we should use these two verses in inter: 
preting the action of the hand amputation or the extraction of the 
painful or decaying tooth. If it was done as treatment and the only 
treatment possible, there is no compensation for the lost hand and 
the physician should be praised, because the treatment was a good 
deed and the Prophet has ordered us to get treated. 
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Obviously if the action were interpreted as an assault, appropriate 
punishment would be in order. Ibn Hazm goes on to say that pain 
and suffering prevent people from praying to God and performing 
their daily duties in making a living, so treatment must be considered a 
good deed. 

We may conclude, from the statements made by Ibn Qayyim al- 
Jawziyya and Ibn Hazm, that treatment without the consent of patient 
or guardian is permissible in their opinion, and that the physician is 
not liable for damage incurred as long as he can prove that he acted 
in good faith. However, the contemporary practice under Islamic law 
takes the first position, that is, holding the physician liable for dam- 
ages if he administered medicine or performed a procedure without 
the patient's consent," 

In contrast with most secular laws, there is no controversy in 
the Islamic tradition about the lawfulness of the physician treating 
someone without cansent. The apparent consensus is that itis legal. 
The controversy is mainly regarding the liability for damages if some 
harm results to the person treated without consent. Under most 
secular laws, the patient ean sue the physician for treating him with- 
out a consent regardless of the results of treatment, whether it leads 
to improvement in his quality of life or otherwise, since the action 
of treatment without consent is considered an assault 
ing holds in ordinary circumstances, that is, excluding emergency 
situations in which there is no time to secure consent before initiating 
treatment, 


his reason- 


CLASSLILCATION OF PATIENT CONSENT IN ISLAMIC LAW 


Islamic law has classified patient consent into several types according 
to the circumstances and conditions in the particular situation: 


Restricted Consent 

Such consent is given for a particular procedure or a particular 
medicine, It is considered the most formal kind of consent and there is 
no ambiguity about it nor any disagreement among legal scholars. For 
minors and patients who are incompetent to give it themselves, a 
restricted consent is taken from the patients legal guardian. 
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Absolute Consent 
Such consent is given to the physician by the patient to be treated with 
any medicine or procedure and does not specify the nature of the 
treatment, This would be the appropriate type of consent where the 
patient's knowledge of medicine is limited so that he lets the doctor 
decide on his behalf whatever regime of treatmentis appropriate in his 
case, However, the jurists refused to allow this kind of consent to be 
absolutely unlimited, They required a particular consent for every 
medical procedure. Ihn Farhan said that “the absolute consent is only 
taken for ordinary and common medical procedures."** The jurist 
al-Qurtubi was asked about a man who hired a physician to treat pain 
in his knee. In his response he clarified that a proper consent must 
provide the patient sufficient information about the procedure and the 
instraments used, otherwise the consent and the patient-physician 
contract will not be valid, 


Implied Consent 

This kind of consent is not declared verbally to the physician or put in 
written form, but is assumed to have been given through the special 
circumstances involved. The classical example given is if a physician 
while operating on a patient were to find another condition that 
required an excision or other particular action there and then in the 
operating room, he would assume the patient would consent to it, 
since it was being done for his welfare. Self-evidently, emergency 
procedures generally are included under this kind of consent, Non- 
emergency procedures in certain conditions might be included here, 
such as treating an insane person or a minor who cannot consent and 
the guardian or the next of kin cannot be found.*3 


Consent of a Minor 

Minors cannot give their consent in any circumstances, The guardian, 
usually the father, must give consent on behalf of a minor. It is worth 
noting that none of the jurists has commented explicitly on what 
the consequences would be for a physician who violated the rules of 
consent and treated a minor without parental consent. The general 
position appears to be, with a few exceptions, that whoever treats a 
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minor without proper consent will be liable for damages, regardless of 
the standard of care given. The question that arises is what conse- 
quences would a physician meet if he or she treated a child without 
consent, but with a good outcome, ie.: no damage. Is the physician 
liable to a penalty for treating a child without parental consent even if 
no harm has resulted? 

Another point of interest is that the age of consent, under Islamic 
law, is the age of sexual maturity, that is, around age fourteen to 
fifteen years for boys and age twelve to fourteen years for girls.!4 


RIGHT TO TREATMENT Vs. DUTY TO 
PROTECT IN ISLAMIC LAW 


Under secular law, the right of the mentally ill to treatment and care 
follows from the state’s duty to protect its citizens when they consent 
to it. A mentally ill person’s right to be treated is met when he requests 
treatment of accepts the offer of it. In normal cireumstances his right 
to his personal liberty supersedes his right to treatment. The state’s 
duty fo protect its citizens is challenged when and if a mentally ill 
person is judged to be a threat to the community or to himself, Then, 
his right to treatment is raised as an issue and he is committed against 
his will to a treatment facility. His detention in such a facility should, 
by Donaldson's rule,!S be accompanied by an offer of treatment. 

committing a patient to a hospital does not either automatically 
or usually guarantee his right to treatment, it only guarantees pro- 
tection against the ‘risk of danger’ from the patient and an offer of 
treatment, The patient is still free to refuse this offer of treatment, as 
his involuntary status in the treatment facility does not mean that he 
can be treated involuntarily. According to many secular laws, another 
court order is necessary for him to be given medicine of be subjected 
to any form or regime of treatment against his will, 

Under Islamic law, consent for minors or the mentally ill (insane) is 
given by their guardians. Without the consent of the guardian, 
hospitalization or medical treatment can be rendered, except in an 
emergency. That there is a guardian implies legal incompetence on the 
part of the individual needing treatment; therefore, medical treatment 
will automatically be provided with the consent of the guardian. This 


no 
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in turn makes the right to treatment mandatory and the patient will be 
treated, even if he himself refuses. 

The right to treatment is embedded in the duties assigned to the 
guardian. Shaykh Aba Zahrah, a well-known contemporary Ish 
jurist, stresses this point explic 


nic 


Iv: 


The guardian's duty to the mentally disabled is the same as that for a 
shild, as both are facing fife missing one important means of solving 
problems and making decisions, and that is an integrated mental 


faculty. It is through his meatal competence that a man can defend 
himself, provicle for himself and seek treatment 


He goes on to say that “the mentally ill person should not be left in the 
street, where he can be injured or harm other people, and he should 
not be left in indignity.” In this argument the concept of ‘risk 
danger’ is not considered relevant and is therefore unmentioned, The 
duty to care for and treat the mentally ill is the main moving force 
behind Islamic civil commitment laws." We may conclude that, in 
Islamic law, the duty to care is more important than the duty to 
protect, and that the duty of the state to care should supersede in 
dividual liberty. 


QUESTIONABLE COMMITMENT 


Because of the relative inflexibility of secular law on the issue of 
individual liberty, many states have resorted to certain legal manocu- 
vres in order to overcome the legal difficulties that arise in many cases. 
For example, patients who do not meet commitment criteria but 
would benefit from hospitalization, would not be involuntarily 
hospitalized. In doubtful cases when the psychiatrist has reason to 
believe that the patient may be dangerous but is uncertain about this 
conclusion, it is our view that erring on the side of involuntary 
hospitalization would be justified. In these situations the psychiatrist 
should rely on his experience as a clinician to determine which course 
is in the patient's best interest, while allowing the court to temper 
clinical bias through legal scrutiny. For example, a patient in the 
emergency room in need of hospitalization may be informed that 
involuntary hospitalization is being considered for him, He may then 
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agree to voluntary admission in order to be able to sign out shortly 
thereafter. To avoid this kind of eventuality, patients who are likely to 
sign out of the hospital prematurely should be considered for in- 
voluntary hospitalization from the outset, even though this is not 
consistent with the current policy of the least restrictive alternative. 

Under the Islamic legal system, such twists and turns within the law 
are not necessary; involuntary hospitalization will nor require a 
specific level of ‘risk of danger’ or grave disability, the need for hos- 
pital care and treatment will be enough justification for admission. In 
‘one example, a famous Islamic jurist gave this ruling in the case of a 
mentally ill woman who needed treatment for head lice: “It is accept- 
able to treat an insane woman for head lice without consent, if her 
next of kin is not available.” The treatment was carried out without 
formal consent because in this case implied consent sufficed, "7 Ir is 
clear from the circumstances of this case that the woman's condition 
did not constitute an emergency, and ‘risk of danger’ to herself or 
others was not an issue, Yer the jurist determined that the right to 
treatment takes precedence, even in the absence of a guardian, This 
example corroborates the argument that, at least according to some 
jurists, even ordinary treatment procedures are permissible for insane 
and legally incompetent people without consent. 


CHAPTER FOUR 


Mental Competencies 


WHAT IS MENTAL COMPETENCE 


Competence is a capacity or a potential for mental functioning, 
required in a decision-specific manner, to understand and carry out 
decision-making. Competence is always presumed; its absence or 
inactivity has to be affirmed by a court. Incompetence means that a 
mental illness is causing a defect in reasoning or judgment relevant toa 
particular matter. 

The corresponding term in Islamic law, abliyah, is better translated 
as ‘eligibility’, a term that covers eligibility as to rights or entitlement, 
and eligibility as to duties or responsibility. Islamic law divides abli- 


yah into two branches: 


1. Competence of entitlement, abliyut al-wujib, 
2. Competence of performance, abliyat al-ada’. 


COMPETENCE OF ENTITLEMENT 


Competence of entitlement means eligibility of responsibility in 
respect of rights and duties which belong to a person irrespective of 
level of intelligence or mental function. The collective contract to 
assure this entitlement of persons as persons is indicated in the use 
of the term dhimmah,! For example, the fetus inside his mother's 
womb is eligible to receive his inheritance, to carry his father's name, 
be the subject of a will, receive appropriate medical care, and so on. 
On the responsibilities side, abliyat al-wujnb imposes on the indivi 
dual, regardless of his level of understanding thereof, such duties as 
payment of taxes in the form of zakah, and of the bloodwit due from 
the family of one convicted of homicide or manslaughter. While the 
subject of fundamental recognition of a person as a person may not 
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be directly related to competence, it is addressed under that head in 


Islamic literature. 


come 


TENCE OF PERFORMANCE 


The definition of ‘competence of performance’ in Islamic law is like 
that of mental competence. It is the person's ability to perform a task 
in a legally accepted way, his fitness for proper personal interactions 
so that these interactions affirm certain rights for himself or others. 
These interactions include verbal and non-verbal communication, 
together with sufficient understanding of specific types of interaction 
in such a way that they will hold legally. Under Islamic lave every 
individual who reaches adulthood is presumed to be mentally com- 
petent in all relevant respects unless declared not to be so according 
to legally accepted arguments, or competence is contested and its 
absence proven, Adulthood is generally understood to begin when 
puberty ends, although there are differences of detail on this among 
jurists between and within the different schools. 


CIVIL RESPONSIBILITY AND LIABILITY 


Islamic law distinguishes between mental competence and civil res: 
ponsibility. When a person is recognized as competent ro make a 
commercial deal, this holds true whether he has made a deal or not. 
So competence is a characteristic of the person and is not related to 
any particular event. On the other hand, personal responsibility of 
lability is nota constant characteristic but is directly related to events, 
and attaches to the person involved in those events for which, if they 
lead to personal injury or damage to property, he may be held res: 
ponsible, Whether he was competent and aware, or actually intended 
to cause damage is not an issue with regard to holding him responsible 
for the action, Being responsible involves liability ro provide com- 
pensation to an injured party. The competence, or intention, of the 
person involved is considered a factor affecting outcome only in 
ases, when an incompetent person is not eligible for punish- 
ment. The same is true for acts done unintentionally 

It is important to note that compensation for damages has a 


criminal 
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special characteristic in Islamic law. If there is property damage, 
compensation is the responsibility of the person who caused the 
damage, This responsibility does not go beyond the person who 
caused the damage, so if a young child caused damage intentionally 
‘or otherwise, and by virtue of his age he is not criminally responsible, 
the compensation should be paid from his own money, not from 
his parent or guardian's. If the child has no money of his own, the 
compensation is held asa debt against him until it can be paid, 

If the damage is personal injury severe enough to cause unin 
tentional death (or 'manslaughter’) as it is called in secular law, the 
compensation or bloodwit is not the responsibility of the one who 
committed the manslaughter; it should be paid by his family and tribe, 
even if he has enough money of his own to cover it. 


AGE AND MENTAL COMPETENCE 


A child is not generally considered to have full mental competence 
until he is about seven years of age. This is an arbitrary figure for what 
is legally termed the ‘age of recognition’. Before that age the child is 
ot culpable in law, Also, while he enjoys competence of entitlement, 
he is not required to fulfill any duties to others or perform religious 
rites, The child ar this age is under full guardianship and all legal and 
commercial interactions are conducted through his legal guardian, 
The strictly religious taxes like zakah have to be paid from his own 
money according to the Shaft, Hanbali and Maliki schools; the 
Hanaft school, however, considers that a child before the age of recog- 
nition is not responsible even for that-4 

The age of recognition is when the child is able to understand the 
meaning of the words used in commercial contracts, like “sell® and 
“buy'. He is expected to recognize the difference and the relationship 
between what is said and what is done, and between right and wrong. 
Scholars chose the age of seven as the age of recognition for more than 
one reason, First, the Prophet identified the seventh year as the age 
when children must pray, and sleep in separate beds.5 Second, most 
children at this age are in fact able to understand some aspects of 
commercial interactions and the binding quality of verbal statements, 
At age of recognition, the child is judged as mentally competent ro deal 
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only with certain types of interactions, which are classified in three 


categories: 


r. Acts that do not legally require the approval of his guardian: 
these acts are judged to be in the interests of his person and 
may not be against his interests, They include acceptance of 
gifts, charity or wills. He may perform work for others and 
accept fees; although the guardian's approval is preferred 
for thar, it is not mandatory. 


2, ‘Transactions that are invalid even with the approval of the 
guardian: those that are judged to cause a loss or depre- 
ciation of wealth, whether for a good cause or otherwise. 
For example, a child at age of recognition cannot give gifts 
or charity, or write a will, In certain circumstances, a judge 
(bur not the guardian) may allow some money to be loaned 
out as lending keeps money from being wasted. Under the 
Shaft school, a will written by a child at age of recognition 
is valid if it serves charitable or other righteous purposes, 
The Hanafi school, however, disallows this.® 


3. Transactions are valid only if they are approved by the legal 
guardian, except those that are difficult to judge as being 
in the interest of the recognizing child, like selling and 
investing, of working for fees, or getting married (marriage 
of minors at any age is legal under Islamic law, whether 
consummated or not.) This is the rule under the Hanafi 
school. The Shafi’ school does not recognize any contract at 
this age whether approved by the guardian of not,7 


ADULTHOOD IN ISLAMIC LAW 


The concept of adulthood as it is understood in the secular literature 
does not exist in Islamic law. Two different terms are used for 
adulthood, The first, bul@gh (literally, ‘arrival’, ‘atrainment’), is used 
in Islamic law to denote attainment of full sexual maturity, when most 
of the responsibilities of an adult are expected legally. A person is then 
considered fully responsible for his actions, unless he is known to be 
hot competent for a particular action. It is the age when punishment 
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for any legal violation is administered and when the person is obliged 
to perform all his religious duties towards God and his fellow men. 
The proof for this rule is derived from the Qur'an and the Prophet's 
teachings. In the Qur‘an it is stated, “those who have not reached 
sexual maturity [lam yablugh)..." (24258), and “when your 
children reach sexual maturity [idha balagha}, they should take per- 
mission . ..” (24:59). The Prophet stated that “The pen is lifted [that 
is, there is no culpability] for the child until he reaches puberty (Datta 
yahlwna), and for the insane until he recovers, and for the sleeping 
person until he wakes,"* The Prophet also imposed taxes on those 
eligible when they reached sexual maturity. If puberty is delayed or 
not evident, the age of culpability will not exceed fifteen, 

It is important to note that sexual maturity is referred to by some 
authors as puberty. The terms puberty and sexual maturity appear to 
be used more or less interchangeably but we believe that the term 
sexual maturity is more reflective of the meaning. The caliph Umar 
identified those youths who can shave as having reached maturity, and 
this usually happens later in puberty. 

The other term used in Islamic law to denote adulthood is rushd 
(literally, ‘guidance’. That is the time whena person is guided by virtue 
of his age and wisdom to recognize his own best interests, It is at this 
age When a minoris expected to take full charge of his money. This age, 
according to the Hanafi school, is twenty-five years. According to 
other schools, it is not judged by age at all but by individual merit. 


COMPETENCE TO MARRY AND DIVORCE 


Under secular law, a certain level of mental competence is usually 
required for a marriage to take place. This level may not be very high 
bur the persons involved must understand the nature of marriage, the 
marital relationship and the duties and obligations of that union. 
Under Islamic law, the legality of a marriage contract is not 
affected by age or level of competence. It must be either approved or 
actually carried out by the guardian if either partner is too young. or 
mentally incompetent. For a minor below the age of recognition, the 
marriage contract cannot be valid legally through his own statement 
or action, but only through that of his guardian. Above the age of 
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seven and before completion of puberty, a boy can carry out a mar- 
riage contract on his own but requires the approval of his guardian to 
make it binding. After puberty, a man can make such a contract on 
his own. According to the majority of Islamic law schools, women 
marrying for the first time require the approval of their guardian at 
any age. A mentally incompetent person can marry through his 
guardian's authority, Divorce, on the other hand, cannot be carried 
out through another person, Lc. the guardian, according to the more 
popular schools. It requires full mental competence and is subject to 
more complicated regulations 


comp 


TENCE TO MAKE A CONTRACT 


Sanctity of contracts is essential for the dealings of daily life. Secular 
law lays down certain criteria for competence to make a contract that 
include understanding the nature, term and effect of the particular 
transaction, Any lack of understanding must be due to an illness and 
not ta ignorance or lack of sophistication. 

Islamic law does not directly specify criteria for mental competence 
to make a contract, It does, nevertheless, address the issue. It requires 
different criteria and sets limits that vary with the type of disorder, 
. biological state and circumstances involved. For exam 
ple, it explicitly describes che different conditions under which a 
minor is considered competent. It also gives a particular view on 
ntracts signed by the insane. It has addressed the same issues 
regarding the mentally retarded with some modified criteria of com 
petence. Competence to write a will is conceived in a way tnique to 
Islamic law: Competence to handle 


mental st 


© 


ne's own money is treated as a 
distinet subject, It is therefore difficult to present the subject of con: 
petence to make contracts as a single entity, It is discussed under the 
following headings: 


1. Competence of minors to make contracts 

Minors below the age of seven cannot be involved in any kind of con: 
tract. Above the age of seven, they may do so with the consent of the 
guardian, unless the contract does not require them to risk money or 
property. They can act independently after puberty. 
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2. Competence of the Mentally Deficient to Make Contracts 

Mental retardation and dementia are addressed by Islamic scholars 
under the same legal term, “utah (sce above, p.22) which literally 
means ‘mental deficiency’ and is characterized by variation between 
normal and abnormal mental function, or insanity 

The rules, in respect of competence to make competence, for those 
who are mentally deficient are the same as those for the child at the age 
of recognition, They are able to carry our certain contracts that do nor 
put their wealth at risk and they can enter risk-taking contracts with 
approval from their guardian. They are forbidden to enter contracts 
that involve monetary gifts or donations, regardless of the desire of 
their guardian,*! 

A person identified as retarded or suffering dementia to a certain 
level has the right to deputize someone in his place. He can also 
assume the function of a deputy for others. This function must, how: 
ever, be for duties in which his competence is assumed, These duti 
may include transactions like divorcing a wife and selling and buying 
property. When such a person is acting on behalf of others with their 
formal approval ro sell of buy, be cannot be held liable for any defect 
or error in the transaction. For example, he is not expected to pay for 
defective or undelivered merchandise. That is the responsibility of the 
person for whom he is deputizing. 


3. Competence of the Insane to Make Contracts 

Under Islamic law the insane are, as a general rule, considered legally 
incompetent to make a contract. Insanity, however, is known to vary 
in intensity and duration and that rule is therefore applied t0 cover 
the occasions when a person is known to be insane. During periods 
of remission or recovery, he is considered to be competent and his 
contract is binding. Islamic literature does identify partial insanity. It 
would therefore follow that competence must be specified according 
to what level of mental functioning is required to make a spec 
decision. The criteria for mental incompetence to carry out a spec 
act or transaction have not, to date, been directly addressed in the 
Islamic literature, These criteria, or similar issues, however, have been 
discussed briefly in regard to ‘atah, Since, according to many jurists, 
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the rules and legal arguments applied to those suffering mental defi- 
ciency also apply to the insane, it is probably legitimate to extrapolate 
the same criteria for both. 

Contemporary psychiatry has modified the understanding and 
treatment of mental illness; what is described as partial insanity or 
transient psychosis is the cule rather than the exception among indivi- 
duals recognized as insane. It follows that more detailed studies to 
update the descriptions and criteria of mental competence in Islamic 
jurisprudence will be necessary, 


COMPETENCE TO SIGN INTO A HOSPITAL OR INSTITUTION 


Voluntary patients must be competent to sign into a hospital or 
institution, In order to fulfill chat requirement, the person need not 
necessarily understand the implications of the hospitalization, it is 
enough that he does not object to the process of hospitalization or 
institutionalization, This low level of competence is accepted because 
the institutionalization is presumed to be for the good of the patient. If 
the patient refuses, the procedures governing involuntary hospita- 
lization are followed. This is the case under most secular law. In 
Islamic law, the best interests of the paticnt take precedence, if need 
he, over personal liberty or right to refuse treatment. The competence 
necessary to sign into an institution is either the patient's own willing- 
ness to do s0 of, in the event of refusal, it becomes the duty of his 
guardian, or of the state if no guardian is available to commit the 
patient for appropriate hospital care. 


COMPETENCE TO MAKE A WILL 


It has been recognized throughout history that a. mentally incom: 
petent person cannot make a valid will. Increased sophistication in 
forensic issues in psychiatry in recent times has led to the requirement 
that certain criteria be met before the would-be testator is considered 
legally incompetent to make a will. No longer does the presence of 
mental illness of itself prevent a person from making a legally valid 
will, Under most popular laws, the testator 1s required to understand 
the following: 
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1. Thenature of the will or bequest and its meaning, as a means 


of disposition of his wealth and property after death. 


The extent of the wealth and property being disposed of 
This might not mean knowing every penny, but should be 
broadly accurate. 


3. Who are the natural heirs or expected recipients of his 
wealth and property, i.e. knowing those parties who would 
be the usual beneficiaries, such as relatives, friends, servants 
and charities. 


4. The testator should understand and appreciate the effect of 
the will on others, (This criterion is not required in many 


countries.) 


$. The testator should not be suffering from delusion, 


The above provide the understanding that mental illness by itself, un- 
less it is associated with delusion and interferes with any of the above 
criteria, would not affect a person's competence to make a will.!3 

In Islamic law there are two main limitations to writing, a will that 
are not related to competence: 


1, The will cannot involve a donation in excess of one-third of 
the whole wealth of the testator. 


2. The testator cannot dispose his wealth among his heirs as 
he pleases. Rather, cach natural heir will get his prescribed 
share (regardless of the wishes of the testator) according to 
the laws of inheritance as they are written in the Qur'an. 
It follows that the only disputable portion will be the one 
third that it is allowed to bequeath. 


Islamic law clearly states that mental competence is required for 
making a legally valid will. It does not, however, specify criteria for 
that competence. It refers to mental incompetence as insanity in a 
generalized way. As insanity has been described in different grades 
and intensities with, for each, a rule appropriate to the action or 
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transaction in question, the five criteria set out above, subject to the 
two limitations indicated, could be adapted into Istamic law, 

Islamic jurists have discussed many details in respect of changes in 
the mental competence of the testator after the Writing of the will, with 
variations in the rulings given by different scholars. Al-Kasant has 
stated that “if mental incompetence, i.e, insanity, occurs after the 
writing of the will, the document will not be valid because it is not a 
permanent contract, and it so remains if the person does not recover 
from the state of insanity before death.” Ihn “Abidin seconds that 
opinion, adding that the document is invalid if the state of insanity 
lasts longer then six months.44 By contrast, jurists of the Maliki 
school state that the will should remain valid because the insane 
person cannot mak 
has also been argued that the will isa valid document even after death, 
so it cannot be invalidated by a mental illness.t8 The law in Egypt 
invalidates the will if the testator became insane after making it and 
did nor recover before death." © 


a will unless he is in remission or has recovered. It 


UNDUF INFLUENCE 


Undue influence is defined as pressure applied unfairly with the intent 
of benefiting the person who exercised the influence. 

A human approaching death is vulnerable. It is not unusual for a 
dying person to become over-attached fo, and easily influenced by, the 
care-givers immediately near about him, If this should lead him to 
change his will to include them as beneficiaries, it would be considered 
ndue influence, The burden is on the fiduciaries to prove undue 
influence. If they are able to provide the evidence for it, the change in 
the will will be invalidated 

This type of influence has long been recognized in Muslim law. It 
is clearly stated thar any type of transaction carried out during an 
iNIness that leads ter death will he questionable, If a dying person sold 
property to one of his natural heirs, the transaction would be invali- 
dated because a natural heir cannot benefit from a will forany amount 
in excess of his legal share, as prescribed in the Shari'ah. If the trans- 
action involved a person who is not a natural heir, such as selling 
property toa stranger, that kind of transaction would be valid in the 
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framework of a will provided that the value of the property sold does 
not exceed a third of the disposable whole. 

As in secular law, the burden of proof is on the fiduciaries. In 
Islamic law, however, the fiduciary does not have to prove undue 
influence, only that the particular transaction was carried out during 
the illness thar led to death, '7 

The kind of transaction in question need not have to do with only 
selling and buying: it can be any kind of transaction that directly or 
indirectly affects the outcome of the will. For example, the act of 
divorce will nor be valid for the purpose of inheritance, if it is done 
during an illness followed by death, In other words, the divorce has 
legally taken place as a means to end the marriage, bur the ex-wife will 
keep her right to her share of the inheritance as if she were still married 
to the deceased. The thinking behind this ruling is the assumption that 
any decision taken during an illness that was followed by death could 
have been caused by undue influence of relatives on the deceased, or 
an ill-intention of the deceased to deprive bis wife of her due inher: 
tance by divorcing her at the end of his life. 


com 


PETENCE TO DEAL WITH ONE'S WEALTH 


We mentioned before that the age of maturity in Islamic law, namely 
completion of puberty, does not have the same meaning as does, 
secular law, the age of competence to deal with one’s own financial 
affairs. Although no specific age has been given by most jurists, they 
have acknowledged thar the age of maturity may or may not be 
accompanied by rushd which, in this context, means financial com: 
petence. So a minor who reaches sexual maturity (puberty), if judged 
to have attained rushd, will be entitled to his wealth and to deal with it 
according to his wishes. If, however, he is judged to be not competent, 
he will continue under guardianship. Abo Hanifah indicated that 
rushd should not exceed the age of twenty-five in the absence of 
mental illness. The Hanafi school adds that even if rushd were not 
attained by the age of twenty-five, the guardianship should discon- 
tinue and the individual take charge of his own affairs, financial and 
otherwise, unless mental incompetence is established.!® 

One school of Islamic law that endured some centuries but now 


48 FORENSIC PSYCHIATRY 


has few followers, the Zahiri, does not accept the concept of rushd or 
age of financial competence, so it allows a person who has reached 
the age of sexual maturity to handle his money without looking into 
how it will be spent.!9 

Most schools of Islamic figh have regarded rushd as essential 
before a person can take charge of his own financial affairs, regard- 
Jess of age or the presence or absence of mental illness, In fact, when 
any individual at any age starts behaving irresponsibly and squan- 
dering his money, he ean be declared incompetent to deal with his 
money and « guardian will be appointed for that purpose. An adult 
who has been declared incompetent to deal with his own financial 
affairs in the absence of mental illness is termed safth, The term 
(from safah, literally ‘lightness of weight and movement’) denotes 
“recklessness’, or ‘folly’ (see above, p.21).*° Some scholars defined it 
asa lightness of mental faculty that, despite freedom from mental ill- 
ness, makes the individual deal with his money in a way that is not 
acceptable to right-minded or reasonable people. Others defined it as 
the state in which, despite health of mind, a person exposes wealth 
(ice. over-spends of over-risks) in a way unacceptable in Islamic law 
‘or to a Muslim of sound mind. It was also defined as a sort of arro- 
gant nonchalance that overwhelmed a sound mind so that the mind 
was not used,*! 

In order to understand how the concept of safih was applied, we 
need to elaborate on the concept of rushd. In its technical use, it 
is defined as “the proper behavior regarding money and religion and 
spending for good causes and causes acceptable by God.” The Shafi't 
school defines it as “the proper behavior of the individual with God 
and his money.” According to the last definition, a person who is not 
behaving properly in respect of the teachings of Islam is included in the 
definition of safth, which could mean depriving religiously non-obser- 
vant people of control of their financial affairs. Some jurists would not 
allow the testimony of a safth in court and would prevent him from 
deputizing for others.*# This position, however, is not supported by 
some jurists, such as al-Safadi and al-Thawrl, who believe thar there is 
10 relationship between a person's competence to deal with money 
and his level of religious observance.*) 
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CRITERIA OF FINANCIAL COMPETENCE 
There is disagreement among Islamic legal schools on whether rushd 
is a requirement for one to take charge of one’s wealth. They differ in 
their definition and criteria of competence, The Shafi'l school holds 
that irresponsibility in spending can only be termed safah when it is 
overspending on whar is forbidden in Islamic law. Spending the 
money for good causes cannot be called overspending, regardless of 


the amount spent. The Hanafi school rakes a different position. It 
considers that any kind of overspending and waste merits the 
designation of saftb, thar waste is waste even if it is spent on building 
mosques and hospitals. The difference between the two schools is 
based on their views of the rationale behind restricting a safth’s right 


to deal with his financial affairs. The Shafi view sees the measure as 
punishment for a wasteful, irresponsible spendthrift; whereas money 
dispensed in charitable donations is a good deed and not liable to 
punishment. The Hanafi view sees the measures as protecting the 
person and his wealth from his weakness, 

Spending money on wining and dining, gambling or on what is 
considered a wasteful hobby such as buying a large number of birds, 
are all undisputed conditions for declaring a person safih. Such a 
ruling can be associated with the concept of protecting the human 
rights of others: squandering one’s money can affect immediate rela 
tives and future heirs.#4 

It is important to note that the Hanafi school only recognizes 
safah ruling for thove who have never attained financial competence, 
In other words, it does not permit the ruling on adults with financial 
competence, as this kind of competence cannot be lost without a clear 
indication of mental illness. So adults who have never been declared fi- 
nancially incompetent cannot lose financial competence for reason of 
safah. However, the majority of jurists do not follow the Hanafi line 
on this issue, and can declare a sane adult as ‘financially incompetent’, 
even if he had been known to be competent all his life before. 


SPECIAL INTERDICTION OK AJR 


‘The term hajr (from hajara, literally meaning to *hinder’ or ‘restrict ac- 
cess to’ and so “forbid’) was used by the Islamic jurists to denote an 
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interdiction upon an individual to prevent his dealing with some or all 
interpersonal transactions. This procedure is usually undertaken 
when the individual is declared to be partially or wholly incompetent, 
The precise definition of hajr varies according to different schools of 
Islamic jurisprudence, and there are also some differences among 
schools in identifying the circumstances requiring this procedure and 
how itisapplied. 

According to the Hanafi school, hajr is a particular act which pre- 
vents a person from conducting or effecting particular transactions. 
For example, a minor may be prevented from spending his money oran 
incompetent may be prevented from making a big gift or from divor- 
cing his wife. The judge or the court will assign a guardian to handle 
the personal affairs of the individual under the bajr restriction accord. 
ing to his best interests. The Hanafi school excludes certain types of 
transaction from the guardian's authority: It considers any transac 
(such as receiving a gift) that cannot be manipulated to harm the inter- 
ests of the person as valid regardless of the position of the guardian on 
the matter. Behavior that might or might not be considered beneficial, 
such as selling or buying, should be approved by the guardian. The 
at kind of transaction needs the approval of the 
guardian is the degree or level of mental competence in question. 

The person under hajr restriction is also considered as not res- 
ponsible for his criminal actions, and so canmot receive criminal pun 
ishment. However, he is not protected from civil liability. 

The Maliki school defines bayr as a ruling which prevents a person 
from executing actions and transactions beyond his (mental) ability 
‘or competence. The guardian should approve all commercial and 
other major transactions but cannot approve a donation or a gift that 
exceeds one-third of the whole wealth of his ward, 

The Shafi school defined hajr as preventing a person from dealing 
with money, This is a very precise statement and clearly restricts the 
procedure to monetary transactions, so that other transactions such 
as mariage, divorce, confession, depurizing for non-commercial pur- 
poses and matters of worship, are not restricted. However, the bujr is 
not limited in that way for the insane and minors, and will be applied 
to any action or transaction of vital interest to them. 


determinant of wl 
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The Hanbali school also restricts hajr to monetary matters, includ- 
ing in the definition any decision to do with material possessions not 
paid for, or under dispute. 

Hajr can be ruled for a variety of reasons, the most common of 
which is mental incompetence. However, this is by no means the only 
reason, The bankrupt and the reckless (safih) are included in this 
ruling. Ircan also be applied to any person who is so sick that his death 
is anticipated. According to the Maliki school, a sick person may have 
the privilege of donating or giving away no more than one-third of his 
total disposable wealth. A wife is under partial hayr, in that she cannot 
give away more then one-third of her money without the approval of 
her husband. 


1” 


GUARDIAN 


When a hair ruling is applied, a guardian must be appointed. The 
concept of guardian has been extensively studied in Islamic law, Some 
issues are agreed by consensus, while others vary slightly according to 
school of thought. 

According to the Hanafi school, the guardian assigned should 
be the father; and the father will choose someone to be guardian after 
his death, The third in line will be the grandfather, then whomever 
the grandfather chooses, Afterwards, no priority is given and the 
choice is left to the judge. The mother cannot take the role of guardian 
of her child’s money. Also if the mother dies, the child's inheritance 
(if he is still a minor or mentally incompetent) cannot be under the 
control of anyone but his father or the line of guardians in the order 
just given. 

Guardianship over personal matters such as marriage, divorce and 
consent for hospitalization follows a different line. Ir starts with the 
closest relatives, then the relatives by marriage, then the judicial and 
the executive systems, that is, the judge or the governor. The closest 
relative is the son, then the grandson, then the father, then the grand- 
fathers, then brothers, and so on. 

The Shafit school assigns priority of guardianship to the father, 
then the grandfathers; and then to whoever the father or grandfathers 
choose. That is in contrast to the Hanafi school which puts the father’s 
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choice ahead of the grandfather's, Also, the Shafi' school allows the 
mother to be a guardian in the absence of the father and the grand- 
father, if she has proved to be efficient. The older male relatives, like 
the uncles, are still expected to share in guidance and discipline in 
addition to their responsibility in financial support. 

The Maliki school gives priority to the father. Nexr is the father’s 
choice among relatives or friends, then any other person the father 
chooses, and so on. If there was no particular choice made by the 
father or the next guardian, the judge will assign one of his choice. 

The Hanafi school stipulates that the guardian in charge of fi 
nancial matters may not be the same person as the one in charge of 
personal ones. The only person who can be a guardian for both mat- 
ters is the father, unless he has deputed authority to a person of his 
choice to deal with his child’s money. The non-father guardian cannot 
do that, He is authorized to make decisions for the minor or the men- 
tally incompetent on personal matters only, He can keep the incom: 
petent person's money in the forms of savings but nothing else unless 
specifically authorized to do so by the father before his death, 

‘The Hanball school agrees on giving the priority of guardianship to 
the father or someone of the father’s choice only; not the grandfather 
or any other relative. The mother cannot be a guardian. The Hanbali 
school leaves the decision to the judge if the father made no particular 
choice of guardian.2* 


CAN THE GUARDIAN CARKY OUT 
COMMERCIAL TRANSACTIONS? 


The Islamic schools of jurisprudence agree on basic principles; they 
disagree on minor details. The guardian usually has full authority to 
make decisions of a personal nature on behalf of the ward. However, 
he is not automatically able to carry out business transactions on his 
ward's behalf. As a general rule, if the guardian happens to be the 
father he is permitted to carry on business transactions according to 
his judgment, A non-father guardian can do some commercial trans- 
actions if they are thought to be in the best interests of the person in 
question, These actions, however, are to be approved by the judge 
before being considered valid. By the same token, donations to charity 
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are accepted through the guardian only under special conditions and 
are not to exceed one-third of the ward's whole wealth. 

All Islamic jurists are strict in demanding honesty and integrity on 
the part of the guardian, This demand is required even if the guardian 
assigned is the father.*7 


COMPETENCE TO BE EXECUTED 


While there is a clear consensus about the non-responsibility of an 
insane person for a crime committed during the period of his insanity, 
opinion varies if an individual commits a crime in a clear mental state 
and then becomes seriously mentally ill after conviction. According to 
the Shafi't and Hanbali schools, the execution should still be carried 
‘out because he was sane when he committed the crime, 

The Hanafi school has looked at the matter more carefully, recog- 
nizing the importance of the formal trial in deciding this matter. It 
argued that the point at which insanity has to be evaluated is during 
the trial, If the offender was convicted without the appearance of 
insanity, he is expected to be handed over to the family of the victim 
immediately afterwards. If he was handed over in a sane condition, it 
is the family’s decision to execute him or not if insanity ensues. 

The Malikt school is divided on the issue. Imam Malik thinks a 
convicted insane person should be kept in custody until he recovers 
and then be executed when his illness is in remission, Ibn wile 
adds that if, due to the seriousness of the illness, his recovery is not 
expected, he should give the bloodwit from his own wealth because 
according to this jurist no insane person would be executed.?% An- 
other jurist named Mughira believed that the decision should be given 
entirely to the family of the victim; it would be up to them to let him 
live or have him executed but they cannot accept compensation in 
liev.29 Al-Lakhmi, however, believed that the family of the victim 
have the choice to have the offender executed of set free, or to accept 
bloodwit.t¢ 


CHAPTER FIVE 


Islamic Family Laws 
in Forensic Psychiatry 


Islamic jurists have given family laws a good deal of attention and long 
chapters in the legal texts are devoted to the subject. Scholars have 
recognized issues where these laws relate to the mental state of the 
individual and addressed these to the best of their ability, considering. 
the limited knowledge of psychiatry in earlier times. 

The association between family sand mental health lies in the 
term “family”. A psychiatric condition or disorder can rarely be iden: 
tified and properly evaluated without a good look at the family. 
Family laws deal with marriage, divorce and child custody, Problems: 
of child abuse, although considered a family matter, are addressed 
separately because of their importance and the frequent involvement 
of non-tamily members. We will therefore limit the discussion here to 
three areas = marriage, divorce and child custody, 


MARRIAGE 


The marital contract can be annulled by the wife in certain cir 
cumstances, including insanity of the husband. The man has the 
right to divorce without giving particular reasons whereas the wife's 
choice of annulment is detailed differently according to the school 
of jurisprudence, 

The Maliki school gives the choice of annulment to the wife if 
insanity was present at the time of making the contract, This is valid 
whether the wife knew about it beforehand or not. If insanity develops 
after the marriage contract, the wife has no right to annulment, The 
Shafi and Hanbali schools rule thar if the wife knew about the 
Presence of insanity at the time of the marriage contract, she has 
no choice or right to break the contract later. The Hanafi school has 
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taken a completely different position. It rules that the wife has no 
choice to annul the marriage for reasons of insanity in any circums 
tances. A judge can rule for the wife to be divorced according to her 
wishes only if she can prove that serious harm is being done to her in 
the marriage. This would be grounds for separation and divorce also 
under the Malikt rule, Under these circumstances, the wife, however 
will be granted no financial rights from the husband, The Hanafi, 
Hanball and Shafi’ school do not consider physical abuse of a wife a 
ground for divorce; instead, they would decree criminal punishment 
against the hushand if his abusive behavior persists," 


pIvoREE 


Although mental competence does not constitute a major issue in 
getting married, it does in getting divorced The level of mental com: 
petence which qualifies a man to divorce his wife is not limited to the 
presence or absence of mental illness. It goes beyond that to include 
freedom from intoxicating substances, and his state of temper. 

The special attention Islamic scholars have given to mental health 
issues in relation to divorce is attributed to several reasons, Some arc 
clearly understandable in light of the gravity of divorce itself. The 
Islamic ethos is protective of family unity, and therefore Islamic legal 
thinking tries to limit it to the extent possible. Another reason might 
be the fact that divorce is a prerogative of the husband only. He has 
full power and authority in law to divorce his wife without reason or 
excuse, We stress the phrase “in law" here to point out that even if a 
man divorces his wife for an unfair reason, the divorce is legally valid. 
‘That does not mean thar the religion condones it: a man who threatens 
his wife unjustly by divorce of otherwise is committing a transgression 
and can expect the punishment of God. Since divorce is left to the man 
to decide, the law places many conditions on that power of decision. 
One of them is well-identified mental competence. 

Another reason for strictness about mental state lies in the oral 
tradition of the culture, In this tradition, the word spoken was a bond, 
4 firm pledge: utterance of the words “You are divorced” three times 
by the husband, with the intention of divorce, at once validates the 
divorce. This, together with the fact that a husband can return his wife 
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no later than after pronouncing divorce the second time, means they 
cannot get back together unless she marries another man and in turn is 
divorced by him. So we can sce the seriousness of the verbal decla- 
ration of divorce, for it can be practically irreversible. The Prophet ix 
quoted as saying: “Three matters, if said seriously, are serious and if 
joked about, are serious ~ marriage, divorce and setting a slave free.” 
Some scholars have taken that saying to rule that divorce, even if said 
jokingly, is vali 

‘The mental fitness of the man to pronounce divorce will be addres- 
sed under the following headings: maturity, mental illness, voluntary 
of involuntary intoxication, and rage. 


Maturity 
The question of the age of the husband is now probably one of aca- 
demic interest only. Most Islamic countries currently do not permit 
children below the age of puberty to get married. This law is made 
on the authority of the state, Under the authority of the Shari'ah, 
however, children at any age can get married through the power of 
their guardians, 

‘The Hanafi school of jurisprudence takes the ruling of the majority 
of the jurists, that makes a child incompetent to divorce until he 
reaches the age of puberty, whether of not he can recognize the mean= 
ing of divorce before then, The Hanbali school holds thata child, even 
below that age, often can divorce his wife if he is able to understand 
what divorce means and what consequences it carcies.3 


Mental Ulness 

There is consensus among all schools that a mentally ill person ree 
nized as insane cannot be competent to decide on a divorce. The 
insanity rule is also applied to the mentally retarded, to those in a 
delirious state for whatever reason, or under the effect of legally 
acquired drugs. The jurists, however, have not identified a test for 
judging the severity of the mental defect that would qualify a personas 
incompetent to divorce, It is expected that this will be studied and 
standardized by contemporary religious scholars in asson with 
qualified psyehiatrists.+ 
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The Effect of Alcohol and Drugs 
Legal systems the world over do not recognize having taken an 
intoxicating drag as an excuse for committing a crime. A person is 
responsible for his actions while voluntarily using these substances. 
The fact that the person was not aware of his actions during the in- 
toxication cannot be grounds for freeing him of responsibility for 
his actions, That is understandable for criminal acts; however, under 
Islamic law a pronouncement of divorce is subject to the same rule. 
Islamic law views the use of alcohol and, by analogy, any illicit 
drugs as a major sin, which makes the issue more complicated. That, 
compounded by the fact that the verbal utterance of divorce carries as 
much weight as the written statement, and that a divorce can be an 
irreversible process once declared a thied time, means the couple 
cannot reunite again even if the divorce was uttered minutes earlier. 
Regretting a pronounced divorce cannot cancel its legal effect. 
Consuming alcohol is not only prohibited under Islamic law but 
carries with it two kinds of punishment. One is termed a hadd, a 
punishment determined by God in the Qur'an or by His Messenger, 
and in this case it is cighty lashes, according to the opinion of the 
majority of jurists. The other punishment is stipulated by the state 
authorities and can vary according to what the ruler considers proper 
at the time, According to the Hanafi school, the hadd is only appli- 
cable to a certain state and degree of drunkenness; if the severity of 
drunkenness is such that the drunk person was unable to distinguish 
the earth from the sky, or unable to tell the difference between a man 
and 4 woman, Obviously this is a clearly verified test of mental in- 
competence, indicating seriously impaired mental function. How- 
ever, the majority of Islamic jurists, in spite of their acknowledgment 
of mental incompetence of that severity, have decided that a drunken 
man at any level of consciousness or mental impairment, even if itis 
worse than the one just described, who utters a statement to the effect 
that his wife is divorced, will have a valid divorce which would be 
irreversible if it was the third declaration, They have based their 
reasons on the fact that if the divorce of the wife is regretted, it will be 
4 punishment for the man for consuming a forbidden substance. The 
argument presented by some that this might be an unfair punishment 
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because it affects the innocent (wife and children), was refuted by the 
argument that a man who gets drunk is not worth living with. 

"There were two significant opinions in Islamic legal history which 
rejected the rule that the decision of an incompetent person that un- 
fairly affects others is nonetheless valid. The opinions were held by 
al-Farriz. and Abo al-Hasan al-Karkhi.S Both asserted that if a man 
pronounces divorce while under the influence of alcohol, even mildly 
so, the divorce will nor be valid unless he maintains the decision when 
sober. The lenient view of these two scholars is now accepted in many 
Islamic countries which therefore reject the majority opinion. In Saudi 
Arabia as well as in Egypt, for example, divorce pronounced while 
intoxicated is nor valid.* 


Ray 
The Islamic jurists gave particular attention to ‘rage’ and its effect on 
state of mind, They recognized that frequent marital conflict can pro: 
voke anger and a rage reaction may take place. The man may rantand 
rave, and curse, and decide to divorce his wife on the spur of the 
moment. He will more than likely change his mind and regret what he 
has done when the crisis is over. Simply changing one's mind about a 
decision as serious as divorce is not enough to cancel its effects, espe: 
cially if itis a third and theretore irreversible divorce. Jurists therefore 
designed criteria to identify what is meant by rage and what level of 
anger constitutes a state of rage. 

Generally speaking, rage is divided into three levels. There is no 
disagreement on the role of the first and third degree anger and the 
role of rage in mental competence. Serious disagreements however, 
were argued among jurists on the role of second degree rage. The 
levels of raj 


re 


1. First degree 

‘This is identified as rage that is so severe as to render the in- 
dividual rotally unaware of the meaning of what he is saying o 
the purpose of his This level of rage transforms mental 
status to the level of insanity, so the same rules will apply. 
Therefore, there is a consensus thar declaring a d 
stare of mind is invalid. 


ree in this 
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2, Second degree 
This rage constitutes a state of anger that does not affect the 
individual's mind to any severe degree. He can still be aware of 
the meaning of his words and recognize the consequences of his 
actions, However, because of the pressure of his emotions and 
the intensity of his anger, he may do or decide on things thar he 
does not exactly mean. He is likely to regret what he has said o 
done the next day. On this issue there are serious disagreements 
between Islamic jurists. The majority have ruled that since the 
man was aware of what he was doing or saying, the insanity 
rule cannot apply and the divorce should pass as valid. 

Ibn Qayyim al:Jawziyyah voiced the opinion that if a di- 
vorce way declared on the spur of the moment, it should be 
ruled invalid if anger was at the point of temporarily over- 
whelming the man’s judgment, and if the divorce statement was 
made as an angry ourburst such that the man’s intention was 
impaired by his anger. Note here the choice of emphasis on ‘the 
s intention’ rather than his mind or mental capacity 

Thn Qayyim al-Jawziyyah was a highly respected jurist of 
the Hanball school, even though he was among the minority 
who supported this view, His ruling is the most popular in the 
Islamic world today, His decision of invalidating the divorce de- 
claration should only be decided upon by a judge, who will 
evaluate the degree of the rage and decide accordingly.7 


3. Third degree 
This level of anger does not cause any impairment of judgment 
or intention, It can occur in any matital argument, The man 
declaring the divorce may be angry bur during the process of 
pronouncing divorce he is fully aware of his intentions. There is 
usually nor much emotional or affective outburst. If the man 
wants to change his mind about the divorce decision afterward, 
his wanting it is insufficient grounds for canceling the passage 
of the divorce. The divorce will remain valid according to the 
consensus of all Islamic jurists. 
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THE SAPTH OK “PENANCIALLY INCOMPETENT 


A safth (see above, pp.21 and 48) is held to be incompetent to make 
financial transactions and a guardian is assigned by the court to 
handle them for him. While the safth is not mentally impaired in the 
usual sense of the phrase, most schools of jurisprudence withhold 
certain civil rights, such as following a profession and becoming in- 
volved in some contracts, from a safily: the competence to pronounce 
divorce was included. However, the Hanafi school rules against this: 
it does not normally deprive the safth of any civil rights, including the 
right to divorce. 


UNDOING THE MARKIAGE, OR KNUL 


Under Islamic Jaw, marital contracts can be terminated by several 
means ~ divorce, annulment, and undoing of marriage are a few of 
them. Annulment means canceling the marriage so that in law every: 
thing stands as it was before the marriage. Undoing, on the other 
hand, is a concept unique to Islamic law. The Arabic term used for it, 
Abul’ (literally, “removal’) refers to a form of breakage of marriage 
much like divorce but different from it in several respects, summarized 
the following points: 


1, Unlike divorce, undoing of marriage is an agreement be 
ween the husband and wife, There can be no undoing with- 
out mutual agreement. Divorce, on the other hand, is the 
choice of the husband alone. 


2, As a direct result of undoing requiring the consent of the 
wife, the husband has the full prerogative to break the mar 
riage through divorce if he so wishes; it is presumed that 
the husband would have no need to consent to the proce- 
dure unless it directly benefits him. This usually comes in the 
form of compensation to the husband, Some schools even 
define kul as “a form of divorce with compensation to the 
husband.” 


3. Unlike divorce, the kite cannot be revoked by the husband. 
‘The husband cannot return his wife to the marriage without 
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her consent. In regular divorce, the husband has the right to 
take his wife back within the first 100 days of the declara- 
tion of divorce, with or without her consent. This period of 
time allows a pregnancy to become evident, it will also pre- 
vent the woman from remarrying before becoming absolu- 
tely certain that she is not pregnant. (It is important to note 
thar the husband's choice of calling his wife back into the 
marriage is removed with the pronouncement of the third 
divorce.) 


4: Unlike divorce, the khul is reversible regardless of the 
number of times it is carried out but always and only with 
the consent of the wife, Divorce is irreversible after the 
third declaration, and the couple cannot remarry unless the 
wife marries and divorces another man, According to some 
scholars, this marriage has to be genuine and not arranged 
to enable the ex-husband and ex-wife to reunite. The 
reversibility of klou? is also a subject of controversy between 
the major schools of jurisprudence; the Hanbalt school 
allows ir. 


COMPETENCE TO UNDO THE MARRIAGE 


Whereas only the husband can pronounce divorce, and only his 
mental competence to do so is an issue, the khuf or undoing 
pro- cedure requires the agreement of both husband and wife, and 
therefore, mental competence is a requirement for bath since kbul 
can entail a form of compensation which may include money, com- 
petence for financial dealings is required of the wife. The detail of 
the arrangements is subject to some differences among the schools 
oflaw. 

The Hanafi school does not allow monetary compensation to take 
place if the wife is a minor — old enough to understand the meaning of 
undoing as a process of separation, but not yet financially competent. 
That does not mean the undoing cannot take place. Ifa man proposes 
to his minor wife that they undo the marriage for a certain amount of 
money given to him, the couple should separate, as in any divorce. 


62 FORENSIC PSYCHIATRY 


However, because the wife in this case is competent to consent to the 
undoing as a means of separation but is not competent financially, no 
financial obligations can be placed upon the wife, 

‘The wife’s father cannot undo his minor daughter's marriage un- 
less he gives the compensation from his own money. As a matter of 
fact, even if the wife is an adult, the father can pay for her undoing if 
he wishes to, with or without her consent. This rule, however, is 
dchatable among scholars. Those who agece with the validity of a 
father undoing, regardless of his daughter's consent, explain it on the 
basis that the undoing was in lieu of a divorce, which is in the hands 
of the husband a 
compensation given by the father; the husband is in charge of keeping 
the marriage intact, and in that case may choose to break the marriage 
by an agecement with his father-in-law which involves an amount 
of money or other form of compensation. 

A mentally healthy adult woman who is declared financially 
incompetent (safth) cannot undo a marriage. So if this ever happened, 
it would bea form of divorce and no compensation would be awarded 
to the husband, Some scholars believe that even if the woman is not 
formally declared financially incompetent, she does not have the right 
to consent to undoing if she was known to be reckless with money oF 
an excessive spender. A woman declared safth can, however, consent 
to undoing if her officially appointed guardian approves it, according 
tosome schools, The Hanbalt school, however, disagrees and does not 
give the right to the guardian to give compensation on behalf af 
financially incompetent woman, 

As for the husband's competence, there are slightly different rules. 
In the case of a minor husband (unlike a minor wife where the undoing 
does take place but the compensat t awarded) or one who is 
incompetent to divorce for reasons of insanity or financial incompe- 
tence, the undoing process cannot take place, According to the Hanafi 
school, the guardian cannot divorce on behalf of the incompetent. The 
same rule holds in the case of khul).2° 


way, The process was simply a divorce with a 


mis 


CHAPTER SIX 


Child Custody in Islamic Law 


DEFINITIONS 


The Arabic equivalent for the term “child custody" is hadanah, from 
hudn (literally, the part of the body berween the armpits and the 
knees) which means the bosom or lap where the mother nurses the 
child, Hadanah can also mean the “raising of a child’ and ‘nursery’ or 
‘ereche". Its technical, legal sense is defined in Al-San‘ani’s Swbul al- 
Salam as: “The keeping of the person who cannot be independent, 
ot carry his or her own responsibility, and raising and protecting him 
or her from what can hurt." It is defined in Al-Kasini, Bada’? al- 
Sana’? as: "The act of having the mother keep her child by her side 
and away from the father, so he or she would live with her to raise and 
keep safe and wash his clothes."* 


CHILD CUSTODY YS. GUARDIANSIT 


The concept of child custody in Islamic law carries a somewhat dif 
ferent meaning from that in secular law. The latter means full re 
ponsibility in the form of legal guardianship which usually also in- 
cludes immediate care and control; child custody in Islamic law is 
divided between having a caring responsibility, the responsibility for 
looking to the immediate needs of the child, and custodial control of 
the child's affairs generally. In Islamic law, in normal circumstances, 
the father remains the custodial parent in the latter sense, that is the 
egal guardian, whether the child is actually living with him or with 
another person. 

Accordingly, in Islamic law, child custody is dealt with in two 
forms. One is ‘residential’ or ‘care’ custody and the other is “guard- 
ship" custody. The former covers full responsibility for the child's 
immediate needs, including feeding him, keeping him well, sending 
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him to school, and normal medical care, Sending a child ro school 
in the morning is the responsibility of the residential custodian, while 
choosing a school is the responsibility of the guardian, that is, the 
father, The latter includes full responsibility for the child’s welfare, 
including decisions concerning educational and non-emergency me- 
dical treatment, and in dealing with the child’s money and signing 
contracts on his behalf, including any marriage contract. If there is 
a medical emergency, this is the responsibility of the custodian to 
deal with as would be a minor vaccination or cold, Deciding on non- 
emergency medication such as an operation or surgery would be 
the guardian's responsibility. Whereas the guardianship custody is 
unquestionably given to the father or the next male kin, the mother or 
the female next n kin has the residential custody.} The Islamic jurists 
disagreed on many issues related to residential custody, but there was 
no controversy about legal guardianship. In the discussion following, 
we shall use the term “custody” to mean * residential custody", and 
‘guardianship’ for the other kind, 


THE MOTHER'S RIGHT TO CUSTODY 


‘The Islamic law bases its decision on giving the right of custody to the 
mother on more than one source. The first is the Qur'an, the second is 
the Sunnah, and the third is the consensus of juristic opinion or ijmna’. 


The Qur‘anie Source 
‘The jurists deduce that the mother is the first person to be awarded 
custody from the verse in the Qur'an, the mother should not 
receive harm by her offspring” (2:23). So the mother should nat be 
harmed by being deprived of custody of her child A 


The Sunnah Source 

Abdullah Iba ‘Umar reported that a woman once came to the Prophet 
complaining that her hushand had divorced her and demanded that 
their son be kept by him. She had dramatized her situation with a 
poetic metaphor, saying that her body had been a vessel for him, her 
breast had been his deink, and her lap his retainer. The Prophet then 
said: “It is your right to keep him unless you remarry."5 
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This saying was interpreted to mean that the mother has custodial 
rights which she can lose if she remarries. The woman's right to 
custody was also supported by Ibn 'Abbas’s judgment in a custody 
dispute when he told the father: “Her odor, her bed and her heart is 
better than yours, till he grows up and chooses for himself."6 That 
judgment indicated that the mother should be awarded custody and 
most Islamic jurists have accepted that.” 


The Consensus 

There is a consensus among Islamic jurists that the custody should be 
awarded to the mother unless she is unable or unfit for that duty, Ibn 
Taymiyyah affirmed that in his ruling: “As for the young [child], the 
mother is more fit for his welfare than the father, because she is more 
gentle to him, and more knowledgeable about his nutritional needs, 
carrying him and putting him to sleep. She is also more patient and 
mereiful to him."* 


CAN THE MOTHER REFUSE CUSTODY? 


Whether the mother can refuse to take care of her child and accept 
him in custody was a subject of mild disagreement. The issve here is 
whether custody and care is an inherent entitlement of the child, or an 
entitlement of the mother’s? If it is the right of the child to be cared for 
in the mother's custody, then the mother is obliged to provide that 
care, But if it is a right that the mother is entitled to then she is free 
to take of forgo this right, Even within one school there is some 
disagreement abour this. Some of the Hanafi jurists, for example, 
believe that custody is the right of the mother which she can decline 
if she wishes to. Theit view is supported by verse 2:233 mentioned 
above, and by verse 65:6, both verses referring to the choice the 
mother has in nursing the baby. However, other jurists like Ibn Abt 
Laylah and al-Hasan ibn Salah have interpreted the very same verse 
2:233 to mean that the mother may be ordered to keep the child in 
her custody. 

The issue is not merely an academic one. In certain circumstances 
the mother might choose to decline her right of custody in return for 
release from the marriage, This would be done through the kbul! 
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procedure (see above, p. 61). But in this case, the woman cannot 
up her right to custody in exchange for the undoing of the marriage if 
the right is not hers to renounce. That is to say, if the custody is the 
right of the child, then she cannot use this right to bargain for her 
release from the marriage. Only if custody is assumed to be the right of 
the mother is her renunciation of this right in the kbul’ procedure a 
valid transaction, "© 

The majority of jurists have come to the conclusion that the mother 
could be obliged to take custody, if there was no other suitable person, 
and neither the father nor the child had enough money to hire a person 
for that purpose. The Hanbalt school holds that custody is the right of 
the mother and the child at the same time, if the child has no other 
person to take care of him. 


PARENTAL RIGHTS POR CUSTODY 


‘The right of the mother to custody is not itself disputed, The schools of 
jurisprudence do have minor differences with regard to the next in 
line for custody if the mother for any reason were disqualified or 
renounced her right, but these are very minor indeed, An overview of 
the general concept of the next in line for custody will be more 
worthwhile than dwelling on the small detail of those differences. 

‘The general principle is that the custodial rights of the mother will 
go to the next of kin among females on the mother’s side, her own 
mother i.e. the child's maternal geandmother, or the great-grand- 
mother, then the paternal grand- or great-grandmother, then the 
sister, then the maternal aunt, Itis important to note that the maternal 
half-sister is put ahead of the paternal half-sister, and a maternal aunt 
is preferred to the paternal half-sister. 

Ifthe above list is exhausted then custody could be awarded to the 
father. If the father is not available or does not meet the necessary 
criteria, custody will go to his father, then his grand- or great: 
grandfather, then to the full brother, the half-brother, the full paternal 
nephew, and so on, following the same line as the order of inheritance. 

If none of the above is available for some reason, the next order 
Will be from the maternal line of males relatives, such as the maternal 
half-brother and the maternal uncle and so on." 
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The Islamic law stipulates many conditions, failure to satisfy any one 
of which will make the person unfit and cause him or her to forfeit 
the right for custody, These conditions include: 


1. Adulthood 

The age of competence for custody is the age of sexual maturity. 
There is no dispute among jurists on that issue. So if, for example, 
a sister is to be awarded custody, she must have reached the age of 
puberty." 


2. Sanity, or Mental Competence 

There is consensus on this issue as well. Not only has the custodian 
to be sane, but mentally competent as well. A retarded person ot 
‘one suffering dementia cannot be awarded custody.!4 The Islamic 
jurists, however, did not define a standard measure of sanity and men- 
tal competence. This is a challenge to be taken up by contemporary 
jurists, 


3. Adherence to the Religious Codes 
This is a very important condition, not from the point of view of rites 
of cult, but from thar of the general moral ethos in which the child is 
raised and by which, necessarily, his or her character is influenced. As 
we shall see, many jurists specified some of the same fitness criteria 
that are most esteemed by late twenticth-century child psychiatrists 
and psychologists, The term for non-compliance with the religious 
and moral codes is fisg (sinfulness, vice, depravity). A person proved 
to have committed fisq is not recognized as fit for custody under any 
school of Islamic law. The reason is to avoid harm to the child. Vio 
lation of the religious norms will lead to raising a child who is not on 
the standard expected of a Muslim, which is tantamount to putting 
the child in harm's way. 

Muslim jurists disagree, however, on the level or degree of non- 
compliance with the religious and moral norms. Some go to the 
extreme and deny custody two a person who does not pray five times 
a day, while more lenient jurists consider whether the particular 
non-compliance can cause the child harm. Some jurists proposed that 
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theft or adultery constitute a clear instance of fisy, requiring removal 
of the child from the custodial parent because it will have a direct and 
harmful effect on the child if the parent leaves the child unattended. 
Some jurists went so far as to considera mother who negleets her child 
even for what is considered a religiously good reason as sufficient 
grounds to deny or remove custody, For example, a mother whose 
devotions in prayer or fasting or other acts of worship were so intense 
as to cause her to neglect her child would be considered unfit for 
custody. 15 

The highly esteemed jurist Ibn Qayyim al-Jawziyyah gave a par- 
ticularly strong and convincing explanation of this matter. As Islamic 
law allows the marriage of a Muslim man to a Christian or Jewish 
.an, and they do not have to convert to Islam in order to remain in 
the marriage and raise their children, many scholars held the decision 
to leave a child under the care of a non-Muslim mother to be valid. 
That being so, hn al-Qayyim argues, it is logical ro regard non 
compliance with the rules and norms of Islam as a state of unfitness for 
custody only if it caused harm to the child. He went on to affirm that if 
we expect a full adherence to the religious rules and norms (adalah) 
then it will be extremely difficult to find a proper home for the chil- 
dren of a non-Muslim parent, In sum, it is not feasible to deny people 
custody of their children just because they are non-Muslim; that 
would be a practice that was never implemented by the Prophet or by 
his immediate followers," 

We conclude that fisq is a valid reason to deny custody, but only 
when it affects the well-being of the child. A more precise conclusion is 
that causing harm to the child is the primary motivation behind this 
controversy since child-neglect stemming from over-involvement in 
religious nites is also grounds for denying custody. The analogy with 
contemporary concerns to base custody decisions on “the best interest 
of the child’ is self-evident, 


wor 


ne 


4. Safekeeping (amanah) 


Amanah has a wide range of meanings (including ‘honesty’, “inte- 
grity’, "trustworthiness’) derived from the root meaning of ‘safe- 
keeping’. Assuring the child’s safety and care, an important function 
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of custody, is what the jurists had in mind when using the term in this 
context. The custodian is expected to give adequate attention to the 
child's needs. Many scholars considered leaving a child unattended as 
a major violation of safe-keeping. Al-Zayli'\ and Ibn ‘Abidin put this 
in terms of the mother going out of the house several times a day and 
leaving the child in the company of another child below the age of 
puberty.17 Whether the mother leaves the house without the child 
for good or a bad reason is not the issue, leaving the child unattended 
is to risk the welfare of the child. This view has led some judges to 
decide against granting custody toa working mother. But this is a 
poor interpretation of the law, because the jurists have based this 
ruling on the fact that the child is thereby left unattended to the point 
of affecting his safe-keeping. However, a working mother who does 
ensure the safety of her child could not be classified as negligent merely 
because she is working. 


5. Unity of Religion 

There has been long-standing discussion and disagreement between 
different schools of jurisprudence on the relevance to fitness for cus 
tody of unity of religion between child and custodian. 

Al-Zayla't stated that a non-Muslim mother has the right to keep 
her Muslim child in her custody as long as the child is below the ‘age of 
recognition’, that is, while the child has no grasp of the meaning of 
religion. According to al-Zayla J, the mother, even if she is a Christian 
or a Jew, is more loving to her child than any other woman, Love for 
the child, he added, is not related to a specific religion, This decision 
stands as long as the child’s understanding of religion is not affected. 
The child should be raised as Muslim, The mother therefore is ex- 
pected not to feed hee child pork ot let him have alcohol just because 
these are not forbidden in her own religion. If those conditions are not 
met, the child will be removed from the mother. 

The Hanafi school, as well as some jurists of the Maliki school, 
have adhered to the ruling that unity of religion is not an absolute 
condition for child custody. Some jurists have argued further that 
even if a Christian, Jewish or Magian mother gave her child a forbid 
den food o drink, like alcohol or pork, she should be put under the 
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supervision of trusted observers, but continue to care for the child, in 
order to serve the child's best interests."* 

The prominent jurist al-Shafi t held thar concurrence of religion is 
4 requirement for geanting custody. This opinion is also held by the 
Hanbali school as well. Their argument is as follows: 


1. The child in the custody of a non-Muslim might be brought 
up as non-Muslim. 


The custody in question is a form of guardianship. The 
jurists have a general maxim: “No guardianship of a non- 
Muslim over a Muslim.” This is a somewhat weak point 
since custody and guardianship can be, and are, legally 
distinct." The Shafi t and Hanbalt schools appear to have 
viewed “residential custody” as a sub-type of ‘guardianship 
custody’. 


Ibn Qayyim al-Jawziyyah who, as we have seen, strongly 
opposed regarding fisq as an absolute cause for denying 
custody, did not support concurrence of religion as a requi- 
rement. He pointed out the contradicion in the rule of 
the jurists who supported violation of religious codes as 
grounds for denying custody while at the same time diy 
allowing the concurrence of religion as a requirement.2° 


3. The remarriage of the mother: There are differences among 
the schools on how the mother's re-marrying affeets her 
right to custody which, broadly speaking, is not disputed 


i) Some have held that her re-marrying is a cause for re 
moval of the mother’s custodial right, whether the child is 
& boy or a girl. This is the view of the Hanafi, Shafi and 
Maliki schools, and of some jurists of the Hanbalt school 


ii) Others have culed thar remarriage has 
custody in the absolute sense, whether the child is male or 
te This position is held by al-Hasan al-Basri and by 
Tha Hazm.*" Ie was based on the fact that Umm Salamah, 
after her marriage to the Prophet, kept her children from 


» effect on 
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4 previous marriage with her. This opinion is seldom ac- 
cepted by the majority of contemporary jurists. 


iit) Another opinion is that if the child is a boy then the 
custody will be removed from the mother since the bio 
logical father has the right, and is more able, to raise his 
child than another man (i.e. a step-father), If the child is 
a female, however, custody may remain with the mother 
This decision was based on the incident when the Prophet 
awarded custody of a girl to her male 


ousin who was mar 
ried to her maternal aunt. This was not seen as a good 
analogy to follow because that girl went to the care of her 
maternal aunt. The reason given is that a girl is better cared 
for by her own mother. This was reportedly the view of Ibn 
Hanbal, bur evidence to the contrary is referred to Ibn 
Hanbal as well.2 


iv) Some have held that if the mother remarries a relative 
of the child then she will retain custody. They disagreed on 
the kind of kinship involved; some held the kinship without 
restriction, others required a close relative such as.a brother, 
or an uncle, that is a person who theoretically was not 
eligible to marry the child had he not married her mother, 
‘This was the position adopted by the Hanbali school and by 
‘Aba Hanifah. 


¥) The rule of the majority of jurists is to consider re 
marriage a cause for removal of the child from the mother's 
custody, unless her new husband is a close relative of the 
child, such as an uncle. This was based (see above, p.65) 
upon the Prophet's saying to a divorced mother about her 
son “It is your right to keep him unless you remarry.” The 
concern here is that a step-father who is not a relative of the 
child will not be so sympathetic to his needs, and may not be 
or become sufficiently attached to him to give him the care 
and love he needs.*8 


vi) Capability to take custody. This means physical capa- 
bility to mect the needs of the child, in other words the 
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absence of any kind of disability that would impair the 
child's care. Some jurists have compiled a list of physical 
disabilities thar would disqualify the custodian, but this kind 
of listing is probably irrelevant now. The primary objective 
is to secure the best interests of the child; the kind of 
disability is not important, only how it will affect the welfare 
of the child, An example to illustrate this point is the 
decision on blindness. Blindness was judged by some jurists 
not to be a sufficient disability to disqualify for custody, It 
would disqualify a mother only if she could not get help 
in the house to keep the child safe. Whether a particular 
disability is affecting the child's welfare or not, is a matter 
that needs expert testimony.*4 


vii) Freedom from contagious diseases. The presence of a 
contagious disease in the mother will disqualify her from 
custody. This issue is not controversial, although, now that 
modern medicine has identified some diseases as having 
been erroneously listed by the jurists as contagious, their list 
would need modification. 


THE CONCERT OF PERIOD OF CUSTODY IN ISLAMIC LAW 


Custody is limited to responsibility for and care of the immediate 
needs of the child, whereas guardianship remains the right of the 
father or the paternal grandfather, etc., as explained above, The 
term ‘custody’ in this discussion, we must recall, means “residentia 
custody" or ‘care’ which is distinguished from full legal custody or 
‘guardianship’, The distinction is based on the principle that the 
child's legal identity derives trom and is attached to his father and the 
father's family line. The mother is seen as a vehicle to carry the child, 
and is respected and held in high esteem as a parent with appropriate 
rights as such, 

This principle inherently carries the limitation of time when the 
mother is no longer essential to the child and his care should be 
transferred to the father or his family. It is an important peculiarity in 
Islamic law that custody considerations are divided into two stages. 
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‘The first stage is to determine the right person to whom to award the 
‘care’ or residential custody. The second stage is to determine the 
length of that custody. 

The four main schools of Islamic law have different opinions on 
this and sometimes there are differences within the same school, The 
jurists have estimated the period of custody differently, depending on 
the sex of the child and other psychological and social factors, We will 
try to explain these factors to the extent possible, bearing in mind that 
the reasoning underlying the rulings is not always explicitly stated. 


The Hanafl School 
The period of custody according to this school is seven or nine years 
fora boy, As for the girl, some say until she reaches menarche,and oth= 
ers say till she can conceivably experience pleasure in sexual inter- 
course. The age thar this can happen varies, but it has been estimated 
to be around nine years. The girl will stay with her father or his family 
under male guardianship, If no male guardians are available, the judge 
will assign a trustworthy female, the mother could be considered in 
that case; The girl will stay with her father till she gets married; if she 
was married and is divorced or widowed he cannot force her to 
with him unless she peoves to be unruly. 

As for the male child, he is expected to stay with his father from the 
age of seven or nine years until puberty. A father cannot force his 
mature son to stay with him unless he grows up to be ill- mannered, in 
which case he can force him to stay in order to be disciplined. The 
father is not expected to continue to support his son financially after 
puberty unless he is attending school. 


The Malikt School 
The Maliki school identified the time of residential custody for the boy 
4s lasting until the onset of puberty unless he was retarded or insane, 
This school has also extended the period for the girl to the time of her 
marriage. 


The ShafiiSchool 
The Shaft school is very liberal on this issue. It has nor specified any 
period for custody. It is entirely the choice of the child to go to either 
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parent or any other relative of his choice. He can make this decision at 
any age as long as he can understand the matter. Obviously before that 
age. the child will be with his mother or the nearest female relative. If 
the boy decides to stay with his mother, he has to spend the day with 
his father so that he may be trained and disciplined. 


The Hanbalt School 
The Hanbali school has agreed on the custody period as up to seven 
years for both boys and giels, after which the boy can stay with his 
mother if he chooses. This may not be granted if he has chosen the less 
disciplinarian parent, that is to say, a child’s wish will not be granted if 
iris based on his choosing the more permissive parent who is less likely 
to discipline him. If the boy chooses the mother he has to spend the 
day with his father who will teach him a trade and discipline him. By 
contrast, the daughter must reside with her father from the age of 
seven years since she needs protection, especially from sexual assault, 
and the father is thought to be a better person for this responsibility. 


THE BEST INTEREST OF THE CHILD IN ISLAMIC LAW 


The concept of ‘the best interest of the child’ is not specified as such in 
the literature of Islamic jurisprudence. However, reading through the 
Jaws one can infer that many jurists, given the conditions they in- 
dicated for fitness for custody, held the best interest of the child as the 
main objective, The first requirement is obviously to ensure that the 
child is cared for by an adult, The second provides the psychiatrist 
with authority to decide on the fitness of the custodian, based on his 
ation of mental competence. It follows therefore that certain 
standards should be identified to ensure mental competence. Those 
standards should be based on what is best for the child. The requi 
ment that the child and the custodian should be of the same reli 
was based on avoiding conflict between the way the child is expected 
to be raised by either parent, The fact that some scholars gave the 
ht to keep her child in spite of not being a Muslim while 
her child is Muslim by birth, shows the effort made to eater for the 
interest of the child even at the obvious risk of the child being raised by 
4 non-Muslim, The same tolerance is shown in the way they discussed 
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the issue of adherence to religions rules and norms, Granted that some 
scholars did not countenance any degree of deviation from strict reli- 
gious observance, others did put the child’s interests and safety above 
over-indulgence in religious observances, 

‘The most significant contrast between Islamic and secular law is 
regarding remarriage of the mother as a factor in her losing custody. 
This ruling was based on the Prophet's decision: “It is your right t 
keep him unless you re-marry.” When this precedent is taken as the 
only guide on this matter, the decision to consider re-marriage as 
grounds for losing custody is not debatable, because it is a divinely 
inspited ruling. However, the matter was debated and by more than 
one jurist, They did not view the ruling as absolute, because the 
Prophet did not present it as an absolute rule. Indeed, he actually ruled 
‘on similar matters in a slightly different way, For example, he himself 
married a woman with children from a previous marriage, and she 
retained custody, That was argued as a special exemption granted for 
the Prophet in virtue of his status as Gad’s Messenger; moreover, there 
1s no mention of any claim by the father for custody, At any rate, the 
issue is not settled; in particular, it is important that even those 
scholars who say the mother loses custody if she remarries, do not 
consider it an absolure rule. They base their position on the view that 
re-marriage is a traumatic event for the child. When the re-marriage ix 
not viewed as potentially harmful to the child (for example, when the 
new husband is a biological close relative}, then the mother may keep 
custody. The importance of the best interests of the child criterion is 
obvious in the recognition given to mental and physical competence, 
as well as the freedom from contagious diseases, of the custodian, 

In conclusion, we see that what has governed the thinking about 
custody issues throughout the history of jurisprudence, has been the 
best interests of the child. The jurists’ view was guided by the Qur'an 
and the Sunnah of the Prophet, plus their own insight into their 
community's needs and values, These values are strictly related to the 
customs and traditions of the Islamic culture of their time. 

The considerable diversity in judgment of different schools of 
Islamic jurisprudence might give us room to accommodate individual 
circumstances that do not conform to the life-patterns seen by the 
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jurists hundreds of years ago. Modern life-styles challenge contem- 
porary jurists to study further those individual variations in order to 
achieve more appropriate decisions on child care and custody issues. 
Many of these new challenges have to do with child adjustment and 


mental health, as alluded to by most Islamic jurists over the centuries, 
The field 
of psychiatry has progressed significantly in modern times and con: 


keeping the best interests of the child as a principal eriter 
sultation with psychiatrists on these matters is expected 

Shaykh al-Lehaidan, a well-known and widely respected prac 
sing judge in Islamic law, has made the following statement: 


The competent psychiatrist undoubtedly enriches the court judgment, 
id can help broaden the view of awarding the custody. The psy 

chiatrist however has to be an honest Muslim to testify, a non-Musli 

and competent, is ignorant of the 


psychiatrist, even when he is hon 
niles of the Islamic way of life and may give an ill advised opinion.26 


CHAPTER SEVEN 


Child Abuse and Child Witness 


Abuse, neglect and violence against children by their parents or carers 
have been recognized in many cultures around the world throughout 
history, Yet it was not until the 1960s that it received the full attention 
of lawyers in the secular tradition. In 1946 there was a report of a 
phenomenon described as inexplicable: children with burn wounds 
and broken bones were investigated. The author of the report did not 
suspect that the injuries were inflicted by man. Then in 1962 a paper 
entitled "Bartered child syndrome’ attracted the attention of the med- 
ical community as well as the media.! This was followed by a series of 
research papers and legislation in different parts of the United States 
and Europe dealing directly with the issue. 

Secular laws define child abuse as: “A care-giver of a child below 
18 years of age causing physical or psychological harm, abusing sex 
ually of neglecting thar child in a way that threatens his of her health 
and safety.” + In the strict sense therefore, child abuse is not considered 
as such unless it is caused by the child care-giver, who in most cases 
will be a parent. Child abuse matters are considered civil eases except 
when the child is abused by a stranger, when it becomes a matter for 
the criminal law. 

Legislation to deal with child abuse has been introduced over the 
last thirty years, mainly in Western secular states. However, the 
concept of a child being harmed by his parents or immediate care 
givers had been recognized and addressed by many Islamic jurists long, 
hefore. 


CHILD PROTECT) 


NIN THE QURVAN AND SUNNAIE 


Islamic doctrines denounced and rejected many of the habits and cus- 
toms of the pre-Islamic Arabs, Ibn Qayyim al-Jawziyyah commented 
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on the Qué’anie verse “God gives to whomever He chooses females 
and to whomever He chooses males” (42:49) - that God mentioned 
females’ first in order to remind the pre-Islamic community, who did 
not welcome the birth of a baby girl, that His favor is present in the 
birth of females as well as males.4 The Prophet was quoted by Anas 
ibn Malik, as saying that whoever raised or supported two girls till 
puberty, he would be in the “day hereafter, as close to me as the two 
fingers in one hand.”§ The caliph ‘Umar ibn al-Khattab decreed thatif 
a child’s parents could not afford to raise him, he should be supported 
by the public treasury of the Muslims.” 

Pre-Islamic Arabs were occasionally prompted by poverty to kill 
their children, especially girls. Another reason for this was the fear 
that the girls might, when grown up, bring shame on their families 
by committing adultery. The Qur'an condemned and forbade this 
practice: “And when the girl-child buried alive shall be asked for what 
sin she was slain” (81:8-y), It affirmed the right of the child to 
inheritance, a right that had been denied in many pre Islamic com: 
munities, Orphans being more vulnerable to abuse and deprivation 
of their rights, the Qur'an particularly emphasizes their need of pro- 
tection and welfare, and commends for them a generous inheritance, 
for example: “If at the time of distribution of inheritance, relatives, 
orphans and the meek should be present, give them from it and speak 
to them with kindliness” (4:8). 

The Prophet's teachings have given the right of identity and 
belonging to all children, so no man can deny the fatherhood 
of his children. That was done by the strict rule of assigning the 
child to the man to whom the mother is married, To deny that 
requires complicated and difficult procedures. The Prophet set the 
example of caring for children by recommending that only accept 
able and beautiful names should be given to them, by himself playing. 
with his grandchildren, and tolerating their games even when he 
was in prayer. The caliph ‘Umar once removed one of his go- 
vernors from office because he was not kind enough to play with 
his chilelre 
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PARENTAL ASSAULT AGAINST CHILDREN 
IN ISLAMIC JURISPRUDENCE 


Assault and battery in Islamic jurisprudence is divided into three main 


categories: 


p assault 


1. The absolute assault against the person, which is 
that is intended to and does result in death. 


2. Assault against the person that was not intended to and does 
not result in death - the equivalent of ‘assault and battery’ or 
‘grievous bodily harm’ in secular law 


3. Assault against the person viewed 
ean correspond to manslaughter in secular law. 


There is an abundance of discussion in the literature on assaults 
against less than the person's life when the assailant is not a family 
member or a child care-giver. However, when the assailant is a parent 
of an immediate care-giver, the jurists paid little attention to the 
matter, especially when the assault resulted in some (bodily) harm but 
not death, 


SCHOOLS FOR AVERTING THE HADD 
PUNISHMENTS FROM PARENTS 


‘There is an important general principle in Islamic law, based on the 
Prophet's instruction to judges: “avert the hadd punishments where 
there is oom for doubt.”"? Many scholars and jurists considered a 
crime committed by a parent against a child as inherently carrying a 
cause of doubt.¥ One of the causes of doubt in Islamic law is man 
slaughter committed in good faith (that is, without intending to cause 
death and/or intending to do some good), and if it was done in good 
faith, then the hadd (death, in this case) would be averted. The 
majority of jurists have supported averting the application of a hadd 
punishment from a father who kills his child, on the basis thar such a 
deed carries the doubt that it could have been done in good faith in the 
process of disciplining. Averting the punishment was based on a 
saying of the Prophet: "Do not conduct the father [to retaliation] for 
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{killing] his son.* The Prophet also said ro a man: “You and your 
property belong to your father."*° That saying led the jurists to 
general principle called “the right of the 
whole over the part." That is to say, the father is the origin, or the 
stem, and the offspring is a branch, i.e. part, of him, and the ‘whole’ 
cannot be hurt (punished) because of the ‘part’. 

The jurists who followed the rule of averting the badd punishment 
from the father who kills his child, have deduced the rule also from a 
precedent of caliph ‘Umar who did not apply the badd in the case of 
aman who had killed his offspring. The caliph said that he heard the 
Prophet say that a father should not be executed because he had killed 
his offspy ‘That verdict was supported by al-Shafi't and most of the 
followers of the Hanafi school; itis also one of the accepted oj 
the Hanbali school. Al-Masan ibn Salih, a highly respected jurist, con- 
curs with this ruling but does not extend it to include the grandparents. 
In other words, a man could be executed for killing his grandson.!* 

In the Prophetic sayings just quoted, the parent referred to is the 
father. The majority of jurists have extended the rule by analogy to 
include the mother." Ibn Hanbal, however, disagreed with this anal- 
He argued that a woman could not have the same right as a man 
in this regard because under Islamic law the mother does not carry 
the authority of guardianship (siltyah). Therefore, a mother killing 
her child will be subject to the hadd punishment as if she had killed 
a steanger.'4 Some contemporary jurists nevertheless include the 
mother under the same ruling as the father.*5 

The jurists who rejected the hadd punishment for the parent 
who kills his or her child decided by analogy that a parent should 
not receive the hadd for physically hurting the child either. Parents 
accused of child abuse are not expected to be prosecuted for grievous 
bodily harm in the normal way, since there is no prospect of the 
Shari'ah punishment being implemented.?® 

Not applying the badd, however, does not mean that there are no 
legal consequences. In lieu of the hadd the judge will order the defen- 
dant or his family or tribe te pay bloodwit (compensation). The parent 
is thus expected to pay the amount of bloodwit due for the kind or 
degree of injury or for death 


assimilate such case 


nionsin 
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SCHOLARS AGAINST AVERTING THE HADD FROM A PARENT 


There are two principal lines of argument by scholars who do not 
support averting the hadd from parents who assault their children, 
One considered averting the badd punishment only if the act was not 
premeditated. In other words, if the act was a premeditated murder 
the parent would be liable to the add as in cases where the murderer 
Was nota parent of the victim. The other line was that parents should 
receive the Shari'ah punishment in the same way as any other person 
committing the same offense, The principal proponents of this line 
were ‘Uthman al-Barti, Ibn Nafi’, Ibn al-Mandhir, and Ibn Hazm,!* 

They based their views on the teaching of the Qur'an and Sunnah, 
Verse 2:178 in the Qur'an legislates that the punishment for murder 
is explicitly universal, and includes everybody ~ man or woman, free 
or otherwise. The scholars affirmed that the Qur'an stresses the 
equality of all humans when facing justice, and so they could not 
conceive of any exemption from a clear Qur’anic command. They also 
derived support from the Prophet's saying as reported by Ibn Majah 
that “all Muslim blood is equal."!* They argued that the Prophetic 
saying which relieves the father who has killed a child of the badd 
punishment was conveyed through a single narrator and such a hadith 
canot be used to effect an exemption from a general statement in the 
Qur'an. 


The Malikt Position 
The Maliki school takes a unique position on this matter, It simply 
makes the motive for the act the primary decisive factor. If the act was 
clearly premeditated, the parents will be held fully liable for its 
consequences, 

The scholars who altogether reject excusing the parent of liability 
to the hadd are the minority and none of them belong to the four 
recognized schools. The Maliki school however, holds that fathers are 
expected to discipline their children and that physical punishment is 
part of that discipline, Therefore, if a disciplining led to death, it is 
clearly not premeditated and harm was not the intention. It is then 
classed as manslaughter and not murder. Further, the Maliki teach- 
ing requires the circumstances of death to be examined in arder to 


82 FORENSIC PSYCHIATRY 


determine whether the act was a killing by mistake i.e. wholly un- 
intentional, or there was an clement of neglect, an act that is described 
in Islamic jurisprudence as quasi-intentional. If proved to be wholly 
unintentional, bloodwit (diyyah) should be awarded to the heirs of the 
deceased, Hf the act was judged to be quasi-intentional the amount 
of diyyah will be doubled, or at least increased by a stated percentage 
(diyyah mushaddada, meaning more intensified).2° 

The reasoning underlying this opinion is based on the presence of 
a doubt (ehubhah). The doubt here concerns the motive, In Islamic 
jurisprudence manslaughter with a motive that leaves room for the act 
to be interpreted as either well-intentioned, or unintentional or quasi- 
intentional, creates sufficient doubt for the hadd to be averted, The 
presumption is that it is inconceivable for a parent to kill a child 
without a good reason, The Maliki school put that presumption to 
the test and demanded a reasonable motive, such as the process of 
discipline, or other proof that the killing was not premeditated for a 
criminal motive, The other view, described above, which grants full 
immunity from the hadd, evidently assumes that the parent must have 
had an honorable motive, or that the killing was unintentional. That is 
in addition to the fact of the Prophetic saying, reported by Ibn Majah 
and Ibn Hanb. parent is driven to punishment of badd, because 
of his offspring."2" If that saying is taken as stipulating a general 
ruling, then it cannot be questioned since such an explicit ruling by 
the Prophet is accepted as a permanent part of the Shari'ah, 


PHYSICAL CHASTISEMENT IN DISCIPLINING 


In principle the use of corporal punishment in disciplinary practice in 
Islam is not objected to. Indeed, the most recent child psychologists’ 
advice does not object to it either. There was a time in the twentieth 
century when the use of corporal punishment in disciplining children 
was not condoned, but this is no longer the opinion of experts in child 
care.#* The Islamic literature contains several arguments for the use of 
corporal punishment. One of them is the Prophet's recommendation 
to chastise children if they refuse to pray by the age of nine years.23 
The Qur'an (4:34) permits the husband in certain circumstances 
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to use physical chastisement to discipline his wife. However, such 
chastisement for the purpose of disciplining is only permitted under 
two conditions. One, that itis a last resort after all other means have 
failed, and two, the chastisement should not be excessive or painful, 
i.e, it must not be brutal. 

The Islamic jurists disagree on the legal consequences of a well- 
documented accidental death resulting from such chastisement. If 
a father accidentally kills his child during corporal punishment, 
some jurists of the Hanafi school would not even oblige him to pay 
compensation. They see if simply as an accident during the course of 
parental duty. They argue that the disciplinary practice is consented 
to by God and by the child implicitly. If any consented act results 
in damage, the damaged party is not entitled to compensation. In 
the same way, if a physician causes damage to a patient during a 
therapeutic procedure, the patient is not entitled to compensation 
(assuming that there was no negligence). Abo Hanifah himself does 
not, on this matter, agree with the opinion of the majority of the 
followers of the school named after him, He insists that a father 
who accidentally kills his child while disciplining him is liable to 
pay compensation in the form of diyyah, He makes the point that, 
although the disciplinary act was consented to, that consent could 
not be extended to the act of killing; he refutes the analogy with the 
practice of a physician. He argues that the removal of liability for 
compensation for physicians does not derive from the fact that the 
act was consented to, but from necessity. If physicians are made liable 
for damages for accidental errors, they will eventually refuse to prac- 
tice medicine, so liability is subsumed by the need for the continuation 
of medical services, Such a necessity does not exist in the case of 
paternal discipline, because fathers will continue to do their jobs as 
fathers even if they are liable for damage done to their children.*4 

Islamic law does not recognize an age limit for the child after which 
4 parent who causes the child’s death ceases to get the benefit of doubt. 
That means that a father’s (or mother’s, according to many jurists) 
killing an adult child carries no legal consequences other than material 
compensation. An adult child is considered beyond the need of dis- 
ciplining, but that does not mean that his father ceases to have the 
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authority to correct him for a grave, sinful or damaging act, such as 
ruining his fathee’s land, or assaulting his father.*5 

The Islamic jurists have not neglected the possibility that a parent 
can hurt his child for motives other than discipline. Aba Zahrah, a 
contemporary jurist, has discussed the circumstances in which a father 
might be motivated to kill his child — for example, a feud with the 
child’s mother, o in order to avoid paying child support, ete. In that 
case he argues, the Maliki school would be the most appropriate 
school to follow: the parent should be held fully liable as if the erime 
had been committed against a stranger.*¢ 


LEGAL IMPLICATIONS OF G 


LD ABUSE REPORTING 


Secular laws around the world have adopted certain guidelines to 
protect children from parental abuse, mainly by making it mandatory 
to report suspected abuse of children brought to a hospital emergency 
room, Since child abuse by definition is an assault caused by the carer, 
the assailant in most instances is likely to be a parent. The previous 
discussion leads us to believe that special attention should be given to 
the requirement of Islamic laws, before we can adopt fully the Western 
conventions for reporting child abuse. This issue could be addressed 
under several headings. 


1, Confidentiality 

Confidentiality is held in high esteem in Islamic law, to the degree that 
4 court order cannot breach it. So, in what circumstances can a 
physician in the emergency room breach confidentiality and report a 
possible abuse? 

Islamic figh has a general maxim that can be used to override a 
legal ruling, namely the acceptance of a lesser harm to avoid a greater 
one. This principle can be adopted if the danger to the child is judge 
to be greater than the harm done by breaching confidentiality and 
reporting the abuse to the authority 


2. Non-Liability for Failing to Report an Abuse 
Unlike secular laws in some Western countries, the physician cannot 


be forced or obliged to report the abuse unless he or she feels thar 
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the situation is sufficiently serious to warrant that action. While the 
secular laws would make the physician liable if he fails to report a 
suspected abuse, this liability would not hold under Islamic law. The 
reason lies in the limited power of the court to overturn protection 
cof confidentiality. In Islamic law, breaching confidentiality is the 
physician's privilege and the court has no power to force him to do it. 
The court in Islamic kaw does not have the same power to subpoena 
a witness or documentation as exists in secular law. 


3. Child Protection from a Potentially Abusive Parent 
Reporting an abuse and then attempting to protect the child from 
further harm is a practice that is condoned by Islamic principle, even 
if the abuser is thought to be a parent. In the discussion on “care’ or 
“residential” custody (see above, pp.64ff.), we clearly saw that the best 
interests of the child is the primary factor in determining custody. 
Child neglect was viewed as a serious matter by many scholars, 
requiring change of custodian. Many jurists have linked the disqual- 
ification on grounds of fisy (i.e. non-adherence to the Islamic code of 
ethics and morality) with child neglect. They have argued that fisq will 
lead to child neglect and poor discipline and hence it should be a 
ground for removing a child from the care of the person involved.27 
Neglecting the child even to satisfy an over-zealous attachment to 
religious devotions was seen as unacceptable, and custody was remo- 
ved from the parent who failed to attend to the child’s needs for 
these reasons.® 


4- Munchausen’s Syndrome and Other Mental Disorders 
The role of mental iliness in producing ill-fitted social behavior, such 
as child abuse, is well covered in the Islamic jurisprudence. Mental 
competence is a basic element of evaluation for custodial right, Mun- 
chausen’s syndrome by proxy is probably the leading cause of child 
abuse in parts of the Arab world, according to published studies on 
child abuse in Saudi Arabia.*? On this issue there is no disagreement 
between the major schools of jurisprudence. The mentally ill parent 
is unfit to carry out parental duties, and not liable for the conse- 
quences of conduct that is the direct result of mental illness.3° The 
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above rule will hold for all kinds of mental disorder including mental 
retardation. Whether this rule can cover patients suffering from Mun- 
chausen’s syndrome by proxy is a subject thar will require further 
study 


5. Fvaluating the Physical Evidence of Abuse 

Signs of physical injury on a child do not of themselves constitute a 
ase of abuse, The Islamic law does allow a measure of physical 
punishment in disciplining children. The right of the parent to decide 
the type and severity of physical punishment is well preserved. There- 
fore, the deciding factor in diagnosis of child abuse has to be based 
on parental intentions. If the intention was to discipline, the injury in 
question could not be classified as abuse because Islamic teaching 
protects the parental right to choose the method of discipline. The 
Islamic jurists would not prosecute or demand compensation if the 
child accidentally died in the process, As long as the intention was 
for the presumed benefit of the child, the assault could not be classified 
as abuse and the child could not be taken away from his parents unless 
the physical injury was thought to be caused by intentions other than 
discipline. This would be the case in abuse caused by some kinds of 
mental disorder, such as Munchausen’s syndrome by proxy, or by 
jealousy, or by using the child in adult quarrels. (The author of the 
present work, for example, has treated a severely scalded infant whose 
injuries were inflicted by his mother in order to keep hee husband 
occupied and away from his second wife.) 

‘One has to remember that the final decision must be based on the 
best interests of the child. Islamic law gives the judge the right to take 
the child away from the custodial parent, if the child's interests are 
violated. So, if a well-meaning parent was unable for some reason 
to confine his discipline to good corrective practice, removal of the 
child from that parent's custody should be considered and decided by 
the judge. 


6. The Criminality of Verified Abuse 
When the abuse is documented and verified, it is not expected to be 
brought to court as a criminal case, regardless of an intention to 
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assault and the severity of the damage to the child. This conclusion 
seems to follow in the light of the scholars’ view that a parent is not 
to be made liable for assaulting his child, even if that assault leads 
tw death, However, we may also bear in mind that there are Islamic 
juristic opinions which do not interpret the Qur'anic verses and the 
Prophetic sayings in a way thar absolutely excuses the parent, in such 
cases, from liability for the consequ ove, p. 80). 


Nees (see 


D WITNESS 


Islamic jurisprudence has given a lot of attention to legislating on and 
regulating the requirements for credibility of witnesses. There are 
numerous conditions and situations that can affect the credibility of a 
witness. This is not the place to go into the detail of these conditions, 
but, since the value of the testimony of a child is linked directly to the 
issue of credibility, we will address the matter briefly in order to clarify 
the general perspective. 

The question of the child’s credibility as a witness frequently arises 
in child abuse cases. The scope of abuse in such cases goes beyond the 
assaulting behavior of the parent. Abuse of children can be caused 
by any relative of non-relative and is likely to involve sexual abuse, 
Dealing with such abuse, medically of legally, requires, more so than 
any other form of abuse, the cooperation of the child to describe what 
happened. Sexual crime in many instances does not leave much mate- 
rial evidence on the child's body, 


Conditions or Requirements of a Credible Witness 
Islamic jurisprudence indicates several parameters to establish witness 
credibility, If a person is thought not to meet these requirements, he is 
declared non-credible and ineligible to testify. Eligibility to testify and 
credibility can be used interchangeably because they both have the 
same meaning in Arabic, namely fulfilling “the conditions required 
for the acceptance of testimony (shurtit qubill al-shahddab).” These 
conditions are outlined under three main headings, on which all the 
major schools of jurisprudence are unanimous except for very minor 
details. These conditions are: 
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1. The witness is a Muslim. 

2, The witness has attained puberty. 

3. The witness is sane. 

4. The witness is mentally competent to recognize the value 
of the testimony. 

5. Pair-mindedness and honesty (/adalab) 


The Shafi school includes other criteria such as: being a free per 
son (i.e. not a slave), an intact sense of fairness, avoidance of major 
sins, and no criminal record. The Hanbali school adds the ability to 
speak, but some accept the testimony of a mute person if he is able 
to convey what he needs to by non-verbal means. This school also 
requires good memory and identifies the quality of adalah in the 
witness by his adherence to the Islamic codes and the obligatory 
prayer-rites, and that, in accordance with God's orders, he avoids 
major sins, 

‘One might infer from the above that a child below the age of 
puberty is not eligible to be a witness. This, however, does not exclude 
the child from appearing in court. He can be brought to court under 
two conditions: 


Ifhis mental age is thought to be equivalent to one who has 
reached puberty. This argument is based on an interpreta- 
tion of a Prophetic precedent and builds an analogy on it, 
Shaykh al-Lehaidan offered an analogy with the Prophet's 
appointment of ‘Usamah ibn Zayd ibn Harithah to lead 
the army to fight the Romans when he was young and very 
much older and more senior people were under his com- 
mand, This opinion is a conclusion yet to be supported by 
other scholars 5! 


2. The child's testimony may be accepted as circumstantial 
evidence, and not given the full weight of a witness's tes- 
timony. This kind of evidence is termed garmab. Qarinah 
is any kind of material or other evidence that adds to the 
knowledge of the court about the case, but does not carry 
the strength of a witness testimony. 
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3. The child's testimony or account of what happened could be 
entertained theough the testimony of an expert, Expert tes- 
timony is held in high esteem in Islamic jurisprudence, so 
much so that some jurists are quite satisfied with one expert 
testimony as against the two witnesses usually required as a 
minimum to prove a point in court. The expert witness is 
used when the judge is in ced of help to evaluate evidence 
that falls beyond the scope of his expertise. Islamic jurists 
have addressed the value of expert testimony in areas such as 
medicine, engineering and other technical matters. By ana- 
logy the psychiatrist's expertise in evaluating child abuse 
and the credibility of the child testimony in question may be 
usefully admitted, However, only the judge can rule on the 
need for an expert witness, Neither the defense nor the pro- 
secution can demand an expert testimony; they can ask for 
it, and the judge may accede to oF refuse such a request.3# 


The Testimony of the Child Against Parent 

The child must have attained the age of consent, i.e. puberty. Other- 
wise, he is not eligible to be a witness at all. There are only very slight 
differences among Islamic jurists on the acceptance of the testimony of 
a child against his parent. The child has a vested interest in the welfare 
of his parents, therefore if his testimony is to their favor itis regarded 
‘as questionable. The Hanafi, Shafi and Maliki schools, and the most 
popular view within the Hanball school, have all supported this 
position. ‘The Shaft school makes some exemptions, if there was 
proven animosity between parent and child, then a testimony to the 
parent's favor may be accepted.}§ Iba Qayyim al-Jawziyyah, a 
Hanbali jurist, made the point that if any vested interest in the 
testimony is not apparent, a child's testimony against the parent can 
be accepted, This might be the situation if the child is a witness to a 
marriage contract, a divorce decree, o commercial transaction.34 
The testimony of a child against his parent is a subject of minor dis- 
putes. Al-Quetubi stated that there is no disagreement among scholars 
that the testimony of a child against his parent is acceptable, and does 
n.35 This position is supported by the 
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Qur'anie verse which states that “people should be supporters of 
sainst themselves and their 


shave 


parent should not be 


justice, and witness to God, even if it was 
However, some Shafi schola 


parents and relatives...” (42135 


wed that a child’s testimony against 


accepted in issues related to Shariah punishments involving death, 


lashing oF cutting a limb, because parents are immune from that kind 


of punishment for a crime against their child. In other words, if 


parents cannot receive the hadd punishments, when they commit a 


ent should not be liable to 


crime against their children, then the p 


through the witness stand,3¢ 
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CHAPTER EIGHT 


Psychiatric Malpractice 
and Liability 


MALPRACTICE 


Malpractice is defined in secular law as a tort, committed by a phy 
sivian or other professional, that leads to damage 
A tort is a civil (non-criminal) wrong, based on a breach af contract by 
one party, that leads to damage to another party, for which com 
pensation is expected and can be demanded in law 

Islamic jurisprudence has long recognized the right of the indi 
vidual to be compensated for damage caused by others. The Shari'ah 
has made a clear distinction between forms of civil compensation and 
punishments for criminal acts. A person may be pronounced not 
guilty by reason of insanity, but he is still liable for damages and 
expected to pay compensation, Professionals such as physicians may 
be protected according to the privilege of their practice, but they 
can be held liable for damages in certain circumstances, for example, 


patient or client, 


negligence. 


bury 


‘The patient has to prove that the relationship he has with his physician 
carries the duty to be treated in a non-negligent way, before he can 
claim thar the physician's neglect has caused him damage. In other 
words, there must be doctor-patient relationship in the ferms ex- 
plained in Chapter + (see above, pp. 4-6). In psychiatric practice the 
doctor-patient relationship may start in a variety of ways: giving 
advice to a friend of neighbor, offering interpretations, or prescribing 
medication during the course of an independent clinical evaluation, 
Even providing care over the telephone will initiate a duty and 
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consequent liability for negligence if the person involved assumes that 
he was accepted for treatment. 

‘The duty in Islamic law carries basically the same meaning. As in 
most secular law, Islamic law does not consider a doctor-patient 
relationship to have been established through a medical evaluation 
for the interest of a third party, where no therapeutic services have 
been rendered, A-Angaki, a well-known cleventh-century physician 
and Islamic scholar, has made the point that practice of medicine 
cannot be defined as such without providing some kind of treatment. 
A routine evaluation therefore is not considered a practice of medi 
and would not carry with it the dury and liability 

Islamic law does, on the other hand, impose a duty to care for any 
person who is in need of that care. In other words, while Anglo- 
American laws by and large do not oblige the physician to render 
medical care for anybody he encounters outside the terms of his 
practice, the Islamic law does impose this kind of duty. According to 
the Maliki school, the physician is liable for damages caused. by 
withholding treatment if he refuses to treat the patient, providing 
there is no other physician around to do it.* The Hanball school takes 
the same position, but does not approve a specific punishment. The 
Shafi school does not share this view, because they hold that liability 
cannot come about by not doing something, by absence of actiont 
The position of the Hanafi school is undecided on this issue, 


ine 


NEGLIGENCE 


Once a physician-patient relationship is established by providing 
care, the physician is expected not to be negligent. Since the term 
negligence is a relative one, external standards of care have to be 
established, With few exceptions, malpractice laws have traditionally 
held that the customs of the profession are taken to be the standard of 
care common to all professionals of similar training and theoretical 
orientation, against which negligence is judged. 

In Islamic law, the term negligence is identified by the definition of 
‘medical responsibility’. Any medical practice that deviates from or 
violates the terms of responsibility is considered a form of negligence. 
The term responsibility is frequently used in Arabic in the context of 
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‘liability’, and at times the two are used interchangeably. Conse- 
quently, it is defined, according to Shaykh Mubarak, as ‘the effect’ of 
the physician's causing harm which may lead to a badd punishment, 
ora judicially decreed punishment (ta'zir), or monetary compensation 
(damana).5 This definition takes account of the actions that make 
the physician liable, rather than of the medical responsibility of a 
physician as it was expected to be discharged, which can include care 
and treatment for the medically ill, Along these lines, the forms of 
malpractice for which a physician is held liable are the following: 


1. Intentional harm 

2. Unintentional harm, 

3. Violation of professional standards, 
4. Ignorance. 

5. Treatment without consent. 

6. Deception. 

>. Refusal of treatment. 

8. Breach of confidentiality, 


There is obvious overlap between the different types of malprac- 
tice, as classified above, The list includes issues that are considered 
under quite different headings in secular law. For example, miste- 
presentation and any other kind of intentionally harmful act could 
be addressed under one heading. Violation of professional standards 
is a form of neglect and could be discussed as such, The misuse of 
pharmacological agents or procedural operations are forms of unin 
tentional acts. We will discuss these matters in the order in which they 
are presented in the Islamic texts, in order to follow the Islamic legal 
viewpoint with minimal alteration. 


1. INTENTIONAL HARM 


An intentional harm done by a physician through whatever means is 
considered a criminal act, Therefore, it should not be listed as a form 
of malpractice; however, itis so listed in the Islamic literature. A crime 
of that nature will be judged like any other criminal act. There is 
unanimity on this among the schools of Islamic jurisprudence. If the 
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intentional act leads to the death of the patient the death penalty is 
expected. 

Some Islamic jurists have included the act of treating a patient 
without his consent under the same head as intentional harm, if 
fh treatment resulted in harm to the patient. Al-Nawawt, a widely 
estcemed Islamic jurist, is credited with the statement that if a phy- 
sician excised a diseased part of a patient without his consent and 
thercby caused damage or death, the physician should be penalized by 
gisas (measured equal retaliation) which is a penalty applied only for 
intentional acts.7 Qisds can mean a jail sentence, of cutting of a part 
of the body, or even a life sentence, depending on the severity of the 
damage inflicted. This view, however, is not shared by the majority of 
jurists. Some consider that treating a patient without his consent, even 
if it has indisputably caused harm, is not a form of malpractice pro- 
vided it was done in good faith. 


2. UNINTENTIONAL HARM 


The juristic literature covers the issue of unintentional harm caused by 
medical (including psychiatric) practice in many aspects. As is the case 
in secular law, the medical error is seen at many levels: an error caused 
by negligence, an error caused by ignorance, of an error related to 
neither ignorance nor negligence. Although the classification of these 
crroes is almost identical in both Islamic and secular law, the judicial 
rulings as to theie legal consequences is by no mean the same, 

If unintentional harm was caused by an error that is not likely 
to be made by a professional of similar qualifications, the damage 
inflicted will be classified as a form of ignorance, In that case the 
physician will not only be liable for compensatory restitutian, but he 
might be liable to isis. Imam al-Shafit made the following, state 
ment on harm caused by a physician’s error: “A medical expert 
should be asked about the nature of that error. If the error was of the 
kind that can be encountered by a professional and known to hap- 
pen, and the physician involved admits his mistake, and has sworn 
that it was an unintentional error, that physician should not be pro- 
secuted, His family, however, has to make the monetary restitution 
for the damage done and bloodwit if death occured. If the expert 
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testimony is to the effect thar no prudent physician could have made 
such a mistake, the physician involved is to be tried as fully respons 
sible and could receive the isis accordingly."* The conclusion from 
that is thar for an act of negligence due to ignorance, the physi 
would be tried as a criminal. If ignorance was not proved, the physi 
would still be liable for monetary compensation.? This judg- 
ment was thought to be fair because, in Islamic law, the liability for 
damages is not affected by the intention. Imam Ibn Qayyim al- 
Jawziyyah is quoted as saying that “both intentional and non-inten- 
tional mistakes are treated equally in regard to the compensation 
awarded."*© The question of whether the act was religiously lawful 
or not, ie. if the physician sinned by doing as he did, is to be deter- 
mined by God. The Qur'an has made it clear that God does not pun- 
ish anyone for an act that was done without malice “And there is no 
sin for you in mistakes made unintentionally but in what your hearts 
intend ..."(33:5). However, liability for monetary compensation or 
for punishment of some sort in this life still obtains. 

The above ruling is not shared by some scholars of the Hanafi 
school, Al-Haskafi, one of the prominent Hanafi jurists, declared thar 
the physician is not liable for any compensation as long as he has 
practiced within the acceptable standards of his profession.!" Other 
Hanafi jurists have taken a middle position. They ruled for half of the 
accepted compensation against the physician who caused uninten- 
tional damage without being ignorant or negligent, c.g. half the blood- 
wit in case of death.!* 

The Maliki school has confirmed the traditional position that any 
mistake by a physician will make him liable for compensation regard- 
Jess of the intent, the professional skill, or the standard followed.13 

The Shafi't school takes the same position as the Maliki, Some 
have attributed this rule to the fact that a physician's mistake must 
have involved an action beyond the implied consent of the patient, 
for example, damage caused by inappropriate dosage. A consented 
contract presumably implies using proper dosages of medication.!4 
But this example does not reflect the stared rule, because the Shafi'l 
and Maliki position does not exclude ignorance or negligence. The 
example quoted reflects an act of ignorance or negligence, or both. 
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The Hanbali school takes a stand similar to the Maliki and Shafi 
schools in that the physician is liable for monetary compensation for 
damages, regardless of the standards of practice he followed in what 
he did.'5 

In every school of Islamic jurisprudence, there are number of jurists 
who have taken a stand contrary to the ones stated above. Those 
jurists have ruled that a physician following acceptable professional 
standards is not liable for any damages and is not expected to pay any 
compensation as long as there is no evidence of ignorance or neglect. 

[Abd al-Wahab, a respected Maliki judge, has identified the other 
point of view where the physician is not held liable for damages if he 
performed his duty in good faith and to sound medical standards. 
Imam al-Mazri, another Maliki scholar, supported judge “Abd al- 
Wahab in this. Shaykh Ibrahim ibn Fah0n interpreted it differently. 
He thought tha the denial of liability is not only based on the 
physician’s providing care to a sound standard without negligence or 
ignorance. Rather, there must also have been no error on the phy: 
sician’s part. In other words, Ihn Farbin waives liability only in cases 
where there is no demonstrable error. He makes no distinction in this 
context between errors of judgment of errors of ignorance." There is 
an opinion attributed to Imam Malik himself that “the well recog: 
nized physician is not liable for any medical or surgical error, as long, 
as heis known to be a qualified physician,” !7 

Imam al-Shafi' stated in his classic work al-Umm that if a man 
was asked to induce a therapeutic bleeding (bloodletting was a com: 
mon medical procedure at that time), oF to circumcise a boy with his 
consent, or to treat an animal, and he followed the proper standards 
accepted by the experts of that profession, then he is not liable for 
the consequences. If, by some chance, he violated those standards, he 
would be liable even if he was a recognized, qualified professional in 
that are.t 

An overwhelming majority of the classical Islamic jurists have 
affirmed the liability of the physician for a damaging act, regardless of 
the type of act and the prudence of the physician, The contemporary 
practice of medicine and psychiatry in the Islamic world has taken the 
view of the minority and it is not customary to find a physician held 
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liable for damages caused by non-negligent acts, This view was sup- 
parted by some classical scholars on the basis that ifa physician were 
held liable for ordinary, everyday practice no one would be willing to 
practice this inherently risky profession, 


ye. 


OLATION OF PROPESSIONAL STANDARDS 


Practicing professional standards of medicine is considered a pre- 
requisite for the waiving of liability for damages resulting from any 
medical or surgical procedure, That, plus the proper consent, has been 
accepted by many Islamic jurists as the basis of the legally safe practice 
of medicine.2° 

Islamic jurisprudence distinguishes professional. standards as 
‘constant’ o¢ ‘variable’, The constant standards are those areas of 
medical practice that are not expected to change with time, irres- 
peetive of the progress of medical science, and include looking to 
the best interests of the patient, keeping the terms of the treatment 
contract with the patient, choosing the safest and simplest means of 
treatment, and observing the Islamic religious codes during treatment. 
The variable standards include those acquired skills and knowledge 
that may be updated as the science progresses. As for those standards 
of the profession that are universally accepted, or considered to be s0, 
there is no dispute, among either professional physicians of jurists, 
that violation of any of them makes the physician liable. As for the 
variable standards, however, there is some room for debate, If the 
mode of therapy used was unconventional, it is not considered a 
malpractice unless there is an identified professional view stating that 
that treatment is harmful, This rule is particularly useful in treating 
conditions that do not haves universally agreed and accepted method 
of treatment: many psychiatric disorders fall into this category. 

Al-Tartbulst described a particular case in his book Mui al- 
Hukkam which is instructive. A little giel had fallen off a roof and 
suffered injuries such that most physicians decided not to operate on 
her, except one who was given the consent to operate by the girl's 
father. The girl died two days after surgery. The judge in the case ruled 
that the man who operated, even though he went against the opinion 
of the majority of physicians, was not liable because there was no 
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direct evidence presented to the effect that the chosen procedure was 
wrong, The opinion of the majority is not by itself sufficient geounds 
to dispute the method of treatment applied. Since, in thar particular 
case, the medical standards of treatment were ill-defined, they were 
considered as non-constant standards which permit or require cach 
case to be considered on its own merit 


4. IGNORANCE 


Islamic jurists have identified three types of ignorance in medical 
practice: (1) the physician is an impostor; (2) he is a partially trained 
practitioner; and (5) he is a recognized, legally practicing physician 
who gives treatment of which he has no proper knowledge, or has 
not kept up to date on practices about which he is expected to be 
knowledgeable. 

In the first kind of ignorance, there is no dispute about liability, 
The second type, however, might call for consideration on a case-by- 
case basis, since consenting to treatment knowing that the physician is 
partially trained can affect liability. In the third case, the liability of the 
physician is undisputed if he was found to be ignorant of a medical 
matter that he is expected to have known, 

Imam al-Ghazali, a very prominent jurist and scholar, declared 
that medical practice, especially if it involves any kind of invasive 
procedure is considered by God a forbidden act and should only be 
carried out in necessity. Some jucists called for the governor to screen 
physicians for their knowledge, so that na unqualified person could 
practice medicine,?2 

A unique situation is created if the patient knowingly consents to 
be treated by a physician who is not qualified to treat his particular 
disorder. This happens when a patient has a particular faith in some 
individual person's wisdom in certain medical matters. When the 
patient is fully aware of the physician's limited qualifications, yet 
consents to the treatment, the medical practitioner will not be liable 
for any damage that might result from his act. This is the stand taken 
by three out of the four major schools of Islamic jurisprudence. 
The Hanbali school, on the other hand takes a stricter stand, by deny- 
ing any untrained of partially trained person the right to practice 
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medicine. It does not recognize the patient's ignorance of the medi 
prac-titioner’s lack of qualification as a basis for denying habilie 
thn Qayyim al-Jawziyyah, one of the most renowned of Hanbalt 
jurists, deviates from the mainstream of his school by making the 
paticnt’s ignorance of the physician's inadequate qualifications a 
condition for denying liability and compensation.24 


Ignorance of the Religious Codes 
Observance of the Islamic codes of the permissible and the forbidden, 
and observance of the ethics of the medical profession, are essential to 
maintain a religiously sound medical and psychiatric practice. This 
may include moral values like not hurting a patient by unnecessary 
treatment with dangerous medications or surgery. It also includes 
avoiding (when alternatives are available) forbidden substances, like 
alcohol or pork products, in the composition of pharmacological 
agents, 

The issue here is whether the patient or the physician can be 
held liable for non-compliance with these codes if either is unaware 
of the forbidden nature of his act? This rarely becomes a judicial 
matter as it is normally one left to the judgment of God. However, if 
somebody felt spiritually unclean because of the use of a forbidden 
substance in treatment, he might make a claim against the physician 
on moral grounds. Islamic jurisprudence shares the general maxim 
that ignorance of the law is no excuse. Imam al-Shafi'l pointed out that 
if ignorance is allowed as an excuse for wrongful acts, then ignorance 
will become more favored than knowledge, and people would prefer 
to stay ignorant.25 That said, there are nevertheless several instances 
when Islamic figures (like caliph ‘Umar ibn al-Khatrab), refrained 
from inflicting punishment on defendants because of their ignorance 
of the Islamic law. Imam al-Qaraft said that God has identified some 
situations where ignorance cannot be an excuse, and He has been 
forgiving of other matters because of ignorance. From that we 
conclude that an act considered excusable because of ignorance is 
‘one that is judged to be more difficult to identify as wrong, while 
acts that are easy to pass judgment on are not excused on a plea of 
ignorance. 
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5. PATIENT CONSENT 


This topic was discussed in some derail in Chapter 3 (see above, pp. 
50°34). 


6, DECEPTION 


There are two ways a physician may treat a patient. The first is when 
he himself operates on a patient or conducts a medical procedure. In 
that case the action of the physician is connected directly to its effect 
‘on the patient, If the patient suffers harm, intentional or uninten- 
tional, the physician is directly involved and responsible. The second 
method for treatment is indirect, for example when the physician pre- 
scribes a medication to be provided by another party, the pharmacist, 
and then taken by the patient. Here, the physician has treated, in- 
directly, through a pharmacist. 

There are differing views among Islamic jurists on the second 
method, Some have affirmed that the indirect action should not be 
seen to have the same legal weight as the direct. That is to say, when 
the patient himself is administering the prescribed treatment, “taking 
the medicine’, the liability for a medical error, even an intentional 
harm, should not be judged in the same way as when the physician is 
directly involved in administering the treatment, Intentionally causing 
harm to the patient through indirect means is called by the jurists 
ghurir or “deception.” In other words, the harmful outcome of the 
physician’s actions (bodily injury or death) will not be classified as an 
assault or murder, butas an act of ghurfir, 

The act of ghurdr even if it was intended to bring about the death 
of the patient is (rather strangely) not classified as a crime according to 
at least one school of figh. The Hanafi school holds that if a man poi- 
sons somebody's drink and the person dies as.a result, no punishment 
should be given to the man; indeed, if he should happen to be an heir 
of the deceased, he is entitled to his inheritance. The Hanafi school 
argues that the same principle should hold for the physician who 
prescribes a medicine thar leads to the death of his patient because 
there is time and distance between the act and the event that caused the 
injury or death.*° 
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‘The Maliki school has a divided opinion on judging ghurar. The 
majority view is similar to that of the Hanaft school. The minority 
View is to hold the person committing the ghuritr liable for compen 
sation for injury or death.*7 The Shafi school has no clear written 
Position on ghurir in medical practice. It takes a similar stand to that 
of the Hanafi school on deception in religious counseling. Al-Suydth, 
a Shafi't scholar, disagreed and declared that a religious counselor 
should be held liable for deception. The Hanbali school takes a clear 
position on this issue by making the deceiver in religious counseling 
or in medical practice responsible for full compensation for injury 
or death.28 


7+ REFUSAL OF TREATMENT 


Ve noted at the beginning of this chapter that a literal interpretation 
of the secular law does not impose any duty on the physi 
anybody else for that matter, to treat a patient, even in an emergency, 
for refusal or neglect of which the physician could be held liable. The 
Islamic law on the other hand requires the physician to treat a patient 
in need if there is no other person around to perform that duty. The 
argument and authority for this rule were set out in some detail in 
Chapter 1. 


ian, OF 


8. BREACH OF CONFIDENTIALITY 


This subject was discussed in detail in Chapter x (see above, pp. 8ff)- 
We would add here that some Islamic jurists have thought that confi- 
dentiality should not take priority over public interest, 


CONSENTED TERMINATION OF LIFE 


In contemporary times, with advanced life-support and life-extending 
technology, many complex and controversial issues have arisen, 
Topics like euthanasia, assisted suicide and discontinuation of life- 
support measures are only very rarely discussed in the contemporary 
juristic literature in the Islamic world, However, similar problems 
have been raised by many Islamic jurists in the past, and different and 
interesting points of views have been argued. 
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Islamic doctrine forbids the wilful or deliberate termination of a 
human life for any purpose, no matter how noble. However, one has 
to make the distinction between an act forbidden by God and an act 
that is punishable in court. To perform an act that is forbidden by 
God is a sin on which He will pass judgment. Such a sin may also be 
defined as a crime and, ina Shariah court will be judged and punished 
as such. Termination of life with the patient's consent may fall under 
the latter category of forbidden acts. 

Many Islamic jurists have argued that although killing is an act of 
murder as well as a grave sin, death with consent may be a sin that 
should be left to God to punish, not the court, 

Ibn Hazm, a renowned Islamic scholar, was one of the few who felt 
that killing the patient with his consent is an act that should be 
punishable in law. A branch of the Maliki school holds the same view 
as that of Ibn Hazm.29 Most of the Hanafi jurists support the notion 
thar killing a patient upon his own request is not a punishable crime, 
although it should be considered a sin, The same position is taken by 
some Maliki jurists.3° Jurists of the Shafi school, with a few excep- 
tions, do not stop at withholding the badd punishment for that kind of 
killing. They go further to waive the bloodwit due as compensation,3# 
The Maliki school as a whole adopts the same ‘liberal’ stance as the 
Shafi, making the physician who terminates a patient's life upon his 
request immune from punishment and, also, not obligated to pay the 
bloodwit to the relatives of the deceased.) 

The general stance of the jurists can be explained as a logical infer= 
ence from the fact that, in Islamic law, in the appropriate circums- 
tances, a killer can be set free. A convicted murderer may not be pun- 
ished if the vietim’s family decide to forgive him or to accept bloodwit 
instead of retaliation. Granted the ruler might decree some additional 
punishment, this is decided outside the court system, A patient re- 
questing his own death has, in so doing, in effect already forgiven 
the one who terminates his life for him, Itis illogical to assume thar the 
deceased will want a person punished for fulfilling his suicide wish, 

This discussion naturally leads to other topics such as euthanasia, 
assisted suicide, and discontinuation of life support, but these are be- 
yond the scope of this book. Consented termination of a life, on the 
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other hand, falls very much within the arena of forensic psychiatry, 
since evaluation of mental competence to consent for termination of 
life is a major psychiatric undertaking. We believe that contemporary 
Islamic jurists will need to cooperate with psychiatrists in order to 
identify criteria or tests for competence to consent to have one’s life 
terminated, 


DIYYAI: THE BLOODWIT 
FOR AN ORGAN OR A LIFE 


The subject of diyyah is of integral importance in applying the 
Islamic law in the field of medical and psychiatric malpractice. Gui- 
delines need to be evolved, using giyils (analogy), to estimate the 
amount of compensation to be awarded for damage caused by proven 
negligence 

Diyyab is a concept particular to Islamic law whereby a monetary 
value is set for the life of a human being as a whole, as well as for each 
bodily organ. This concept dates back to pre-Islamic Arabia and the 
Shari'ah affirmed its validity as a means to keep peace among people 
and tribes. Thus, if a person kills another, the victim's family or tribe 
might accept bloodwit instead of having the killer executed. ‘This 
served as peaceful means to resolve conflicts between tribes and avert 
clan feuds. It is of particular value in unintentional assaults and 
accidental manslaughter 

In the case of an intentional act of murder, the Shari'ah gives the 
right to the victim’s heir to decide if he wants to have the murderer 
executed for the crime or if he will accept the diyyuh, or forgive the 
crime outright. If the death resulted from an unintentional act, the heir 
of the victim has no right to demand execution but may choose 
between accepting compensation or outright forgiveness, The same 
principle is applied to injuries. If an intentional act results in damage 
to an eye, an ear, a nose or a hand, etc., the victim has the right to 
choose between having the same damage inflicted on the assailant 
or compensation. If the damage was caused by an unintentional act 
the victim has to accept compensation. The term for compensation is 
diyyah, but it is sometimes also referred to as arsh. 

The compensation for an organ is determined by a simple rule 
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Which states that any organ in the body is worth the same amount 
as the whole body if that organ is not paired, like eyes, ears, hands. 
Therefore a nose has the same value as the whole body in monetary 
compensation as does a tongue ora penis. A paired organ is worth half 
the whole body value. If more than one organ serving the same 
purpose is damaged, like fingers, the whole body value (with minor 
exceptions) is divided by the number of those organs. 

If damage does not involve a whole organ or when the amount 
of loss of function is difficult to evaluate, a special process called 
hukdmah is undertaken. The Islamic jurists agreed by consensus on a 
particular calculation to evaluate in monetary terms the “market 
value’ of a human being. The only analogy was the market value of a 
slaye. Assuming the person had been a slave in full health, how much 
would he be worth after the damage or disability? If for example, a 
slave had been worth 100 units and this was reduced to 90 units due to 
the injury, he had therefore lost about 10% of his total market value. 
The amount of compensation would then be worked out at 10% of 
the total diyyah. This calculation was applied to work our the per- 
centage af loss of function which, when applied to the amount of the 
full diyyah, yielded a precise figure. 

The amount of the diyyah was ruled by the Prophet himself, and 
like all divinely inspired rules, is not normally subject to alteration. 
‘The diyyah for a lifeis 100 camels. In Saudi Arabia at the present time, 
that is estimated to be around $4,500. The diyyah for any organ that 
the body has only one of, such as a mouth or a nose, would be the same 
as for a life, for a paired organ, such as one eye or ear or leg, it would 
be half of that. If more than one organ is damaged, the compensa- 
tion is accumulated for each organ so that multiple organ damage 
may amount to several times more than the full diyyab for a life, 
For example, caliph ‘Umar iba al-Kharyab ruled that a man who was 
battered and lost his hearing, vision, sexual function and cognitive 
abilities, be awarded 400% of the diyyah. Had he died before he reco- 
vered from his wounds, his family would have been awarded 100% of 
the diyyuh only, 
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PROBLEMATIC ISSUES ON DIYYAI PACING 
CONTEMPORARY JURISTS 


To apply the concept of diyyah in contemporary handling of mal- 
practice issues and consequent compensation, presents more than one 
problem. Some of these issues are unique to psychiatric practice, 
others are of a more general medical nature. They may include the 
differentiation between loss of organ and loss of function, the esti 
mation of mental function and grade of impairment, and the value of a 
particular organ or function toa particular person. 


4, In current juristic literature there is no clear differentiation 
between the loss of an organ and the loss of function, It 
would seem that the loss of function is reckoned as equi- 
valent to the loss of organ, The loss of hearing, for example, 
will be awarded the full diyyah, while the loss of both ears 
with the hearing intact will also be awarded the full diyyah, 
By that token, losing both the sense of smell as well as the 
nose itself might be reckoned at twice the full diyyah. This 
issue is not clearly addressed in the texts of Islamic juris: 
prudence and needs clarification. 


2, This topic is of vital importance to psychiatric practice, 
especially in workplace injury compensation cases, and dis: 
ability evaluations, The brain is a multi-function organ. An 
injury to the brain and other intracranial structures can lead 
to loss of sight alongside preservation of the eyes, or it 
can lead two multiple loss of function like memory, cognitive 
function, emotional stability and so on, Damage to sensory 
or motor areas in the brain would mimic complete loss of 
function of a limb or limbs, A single limb is equal to half the 
full diyyah, so it seems logical that the brain should be dealt 
with asa multi-function organ and the amount of diyyab 
awarded should depend on how many functions were lost 
and to what degree. 


3. There is no clear differentiation between the value in general 
of diyyah for an organ or for a life, and the particular value 
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of that organ to a particular person or family. Can we 
reckon the loss of a hand to a surgeon as having the same 
value as the loss of a hand to a psychiatrist? A psychiatrist 
can still earn a living with only one hand but a surgeon 
cannot operate without both hands. The same question 
arises for full diyyah in case of death: the compensation as it 
stands now in Islamic law is fixed, regardless of the kind of 
work or level of income the deceased person was making or 
the economic consequences of the loss to his family. 


The process of hukiimab, calculating the amount of damage 
by estimating the “market value’ of the injured person if he 
were to be sold as a slave is surely impossible to apply in this 
age. Slavery does not exist anywhere in the world and we 
cannot know how to estimate the value of slaves, Never 
theless, the process might be adapted through analogy: the 
aim would be to estimate the percentage of damage and its 
value to that particular individual, taking into account the 
economic loss caused by the injury or death, This would 
allow calculation of the value of loss of function in direct 
relationship to the particular value of that function to the 
particular individual. In this way the question raised in 
the previous paragraph might be resolved - provided such 
an adaptive analogy were acceptable. 


AFTERWORD 


Thave already set out (in the Introduction) some of the circumstances 
in which this work was conceived. It is very much in the nature of a 
preliminary survey of some of the issues facing the practice of forensic 
Psychiatry in Islamic contexts. It would certainly be premature to 
draw any major or detinite conclusions, Nevertheless, I permit myself 
t0 reflect here in general terms on a number of important points. 

First of all, it must be conceded that the concept of forensic 
psychiatry, whether as an academic discipline or as a practical science, 
has only very recently been introduced to the legal system in the Mid- 
dle East. In fact even today, the subject does not receive special 
attention in medical school curricula. It became evident to me over the 
decade and a half that I have served as a chairman of the Scientific 
Committee on Mental Health (the main consulting body in psychiatry 
to the Ministry of Health in Saudi Arabia) that the management of 
legal issues in the mental health field is a sensitive subject from which 
officialdom turns away as much as it can: efforts to formulate a 
Mental Health Act have faced innumerable unexplained delays, with 
many proposals and recommendations remaining unanswered for 
years, Regulations suggested by other committees and concerned 
individuals have suffered the same fate. To date, not a single proposal 
(the first was put forward fifteen years ago) has been formally 
approved. It seemed to me that one of the reasons for this had to be the 
Jack of knowledge and understanding about what forensic psychiatry 
is and how it relates to the Shariah. Another factor inhibiting the 
decision-making processes was certainly the perception that forensic 
psychiatry, taught through medical and psychiatric texts written 
almost exclusively by Western authors, must be alien to, or in conilict 
with, fundamental Islamic legal concepts. As explained earlier, I 
discussed the idea of presenting the subject of forensic psychiatry in 
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Arabic and in the light of Shari'ah concepts with a prominent judge in 
the Ministry of Justice, Shaykh Salib al-Lebaidan, Al-Lebaidan wel- 
comed and encouraged the idea which was realized as a book some 
years later. That book, Al-Qada’ wa Nigam’ al-Ithbat fi al-Figh al- 
Islamt wa al-Angimah al-Wad tyyah (1996) opened the way to dis- 
cussion of many points of difference and conflict between the Western 
and Shariah legal concepts in this field, The present work continues 
and enlarges that discussion, 

What emerges clearly from this study is that, while the concept of 
forensic psychiatry as such is not to be found in traditional Islamic 
literature, the major issues of concern in the field were discussed with 
considerable sophistication and precision by the Islamic legal scholars 
of the past, albeit under diverse heads. For example: mental com- 
petence and its social and legal consequences in different areas of life, 
medical negligence and malpractice and degrees of liability, issues 
related to child care and custody, the complexities of establishing 
individual intent, the importance of doctor-patient confidentiality and 
the powers of the court to breach such confidentiality ~ these and 
other subjects were presented from various viewpoints from within 
the Islamic legal tradition, It is gratifying to observe, alongside the 
sophistication of the Islamic scholars’ discussion of such matters, their 
humanity and compassion, their commitment to fairness and reason: 
ableness, their tolerance of diverse opinions, and their flexibility ~ 
their readiness to address concrete situations in the light of enduring 
general ethical and legal principles. 

Thus, we hope to have demonstrated that the Islamic perspective 
‘on some of these issues can illuminate the thinking and practice of 
modern ‘secular’ forensic psychiatry. Equally, on the Western side, 
there have been major advances, in medical-technical knowledge and 
expertise, as also in legal concepts, which the Islamic legal system 

Id usefully take account of and, within the bounds of permissible 
ijtihad, adape to suit its own traditions and ethos. In short, there is a 
potential for mutual benefit in studying the two traditions, as it were, 
side by side 


To be sure, if is almost never a straightforward question of pre- 
ferring this tradition or the other, or of simply adding a particular 
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practice in one tradition onto the practices of the other, Each tradition 
constitutes a whole and has evolved within its distinct religious and 
cultural milieu, Learning and adaptation must therefore be patient, 
subtle and cautious, An example is the difficulty of balancing doctor 
patient confidentiality and the court's need or right to breach that 
confidentiality in certain circumstances, As we saw, in the Islamic 
Jegal system the concept of a subpoena is not well outlined and stands 
in need of clarification, even though obliging a witness to testify is 
not absolutely unknown in Islamic jurisprudence. In contrast to the 
subpoena powers of a secular court, confidentiality is held by many 
Islamic jurists to be so sacrosanct that a judge can almost never force 
the doctor to betray the patient's trust. The Shariiah’s stand on 
confidentiality causes us to reflect on the “Tarasoff rule” whereby a 
physician who learns from his patient of a threat to a third party is 
obliged by Jaw to disclose that threat to the potential victim and/or 
the police. A practical consequence of this rule has been that many 
patients do not make full disclosure to their therapist so that the 
therapist neither gets to know of any threat toa third party nor isable 
to try to dissuade the patient from carrying out the threat. The 
Tarasoff rule, in the opinion of many, has considerably disrupted 
patient-doctor trust. 

Another point of significant divergence between the two traditions 
is the issue, in criminal cases, of the level of intent and premeditation. 
There is no reason to believe that Islamic jurists may consider 
reviewing and refining the level of cognitive intent in criminal actions 
beyond the ‘amd and shibh al-amd concepts. Similarly, the defi 
nitions of insanity found in figh literature do not match the level of 
sophistication reached in modern psychiatry. New rulings should be 
envisaged that go beyond the ‘McNaughton rule’, That rule might be 
too stringent in certain cases; other insanity tests determined by the 
American Law Institute and the American Congress are also unlikely 
to be appropriate for Islamic contexts. More suitable rulings, that is, 
rulings that will directly benefit Muslim communities, need ro be 
worked out. While some distinction is made in contemporary Islamic 
courts between ‘competency to stand trial’ and ‘insanity’, the former 
is not, as we have illustrated, a matter that has ever been directly or 
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formally addressed by Islamic jurists. [tis my view that competency to 
stand trial needs to be studied, and a ruling that specifies criteria for 
such competency should be defined. 

In most of the secular legal systems in the Western world, the basis 
for involuntary admission of a mentally ill individual is the level of 
danger his behavior presents to himself or others, rather than his need 
for care and treatment when he is mentally incompetent to request or 
agree to such treatment. That has resulted in leaving hundreds of 
mentally ill individuals homeless on the street, many of whom then 
end up, through committing petty crimes, in the prison rather than the 
mental health care system. As we demonstrated, Islamic law places the 
burden of responsibility on the society to care for the mentally ill 
individual, not because he is a danger to himself or others, but simply 
because he needs care and treatment, Greater weight is given in the 
modern Western tradition to the state’s duty to protect individual 
liberty than to its duty to care for the individual. 

Islamic jurisprudence recognizes many types of mental compe- 
tence, We have shown that there are concepts and types of competen- 
cies thar are unique to Islamic law. The competence to undo a mar- 
riage; financial competence, maturity or adulthood, and competence 
of performance, are among examples of legal notions specific to the 
Islamic tradition. The standards for determining competence to marry 
and divorce have been particularly well outlined in the figh literature, 
unlike other types of competence, where no specitic criteria have been 
spelled out. We argued in this book, that in a number of areas=among 
others, competence fo enter into a contract, to make a will, to stand 
trial, £0 consent to treatment ~ criteria need to be better specified in 
order to guide psychiatrists when evaluating competence, 

The role of psychiatry in legal cases involving family law was raised, 
to the best of my knowledge, for the first time in this book, We have 
seen that Islamic figh is, in the interests of compassion and humanity, 
flexible and accommodating: a wide variety of Islamic juristic opin- 
ions, through centuries of ijtihad, evolved an important principle in 
child custody, namely the *best interest of the child.’ Child custody is 
now determined in most cases without the involvement of a psychia- 
trist. It is our view that an experienced child psychiatrist can provide 
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valuable information that can guide a family court to determine cus- 
tody on considerations beyond the qualities of the parents int 
looking directly ar the child and deciding on his or her best interest, 
We also argued in the text that psychiatric expertise is relevant and 
could be helpful in deciding cases of divorces and undoing of mar- 
riages. Such expertise is certainly needed to determine whether a pro 
nouncement of divorce was valid orn lamily could be saved 
from an invalid pronouncement, especially as such a pronouncement, 
when legally accepted, is practically irreversible. 

We noted a variety of rulings from different jurists in cases related 
to medical malpractice. The Islamic legal criteria for deciding medi 
cal negligence, ignorance, and violations of accepted professional 
standards, were discussed in some detail. The discussion of patient 
consent illustrated the diverse and sometimes contradictory opinions 
of Islamic jurists. More recent discussions of the concept of consent 
have broadened to include requests for so-called “assisted suicide’ and 
“euthanasia.” 

T have, in several places in this book, as well as in the Appendix 
of case vignettes, indicated directions for ongoing reflection and re- 
search, Itis my hope that the survey here presented of issues in forensic 
psychiatry from an Islamic perspective will contribute to further 
scholarly study of the legal and philosophical arguments, in the light 
of the Islamic tradition and of contemporary necds, experiences and 
concerns. 


ved, by 
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Questions and Answers with 
Shaykh Salih ibn Sa‘d al-Lehaidan 


The examples are, for the obvious reasons, fictional, though details 
‘of most are derived from real cases in an Islamic country. They have 
been designed to give concrete, practical form to some of the matters 
discussed in the main part of this book, They illustrate some of the 
more frequently encountered problems in clinical practice, as well as 
issues thar are much debated in the international literature, 

The case situations and the questions following them were put 
to Shaykh Salih ibn Sa‘d al-Lebaidn, a senior practicing judge in 
Saudi Arabia and consultant to its Ministry of Justice. His reflections 
and comments are summarized in the Answer section that follows the 
Question section. The Comment section with which each case ends 
presents further reflections of the author on the Answer, 


CASE 
Confidentiality and duty to protect a third party 


A twenty-five-year-old male patient has admitted to his psychiatrist 
that he is very angry about what he believes to be an unfair judgment 
passed on his father, He believes that his father has been unjustly 
imprisoned, as a result of a false accusation made against him by a 
well-known public figure. The patient actually stated the name of that 
public figure. He also admits to his own vengeful intentions, and has 
said that he means to kill the man responsible for his father’s plight, 
The psychiatrist has been unable to persuade the patient to change his 
mind and he is convinced that the parient will act on what he believes, 


Question 
Should the psychiatrist inform the police and the person being threat 
ened? Does the action of informing the police constitute a breach of 
confidentiality for which the psychiatrist is liable? 
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Answer 

Whether the psychiatrist will choose to inform the police or not 
depends on whether he thinks (a) thar the system of government that 
exists isa just one; and (b) the police are able to properly understand 
the psychiatric or psychological condition of the patient. 

Tn any ease, after he has reflected on those two matters, it is a 
decision left to the psychiatrist's judgment. Depending on his convic- 
tion about, and understanding of the patient’s mental state, he may 
choose to inform the police, with a good account of the patient's state 
‘of mind and delusion. 


Comment 

This case demonstrates the Islamic legal view on what is known in the 
secular law as the Tarasoff rule. This rule, upheld in almost all states 
in the USA, is a controversial one, If a patient threatens a third party, 
the therapist is ruled to have a duty to protect that party, by informing, 
him or her about the patient's intentions, The rule is controversial 
because it compromises doctor-patient privilege. 


CASE 
Confidentiality vis-a-vis subpoena 


A psychiatrist in an Arab country had a patient who admitted to him 
thar he had killed his wife after discovering her affair with another 
man. He hid the murder weapon in a certain place which he also 
disclosed to the psychiatrist. The man had been able to remove all 
traces of evidence against him. During investigation it became known 
that he was secing a psychiatrist. The prosecuting attorney wanted the 
psychiatrist to testify in order to elaborate on the patient's state of 
mind, The psychiatrist refused to go to court and disobeyed the court 
subpoena, 


Question 
Under Islamic law can the judge oblige the psychiatrist to testify, and 
can he penalize him for not testifying,? 


Answer 


God has stated in the Qur'an *... let no harm be done to scribe or 
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witness ...” (2:282). Therefore, neither of these two may be forced, the 
scribe to write something or the witness to testify 


Comment 

This case demonstrates that in Islamic law the power of a court sub- 
poena is not well defined, Whether or not to oblige a witness to testify 
is subject to the discretion of the judge. In this case, Shaykh al- 
Lebaidan ruled that a witness cannot be forced, nor if he refuses to 
testify, can he be penalized. 


CASES 
identiality of documents vis-a-vis subpoena 


A psychiatrist has treated a patient who was a major figure in the politi- 
cal opposition in an Arab country. The man was hunted by the 
country’s bureau of investigation and intelligence service, and sub- 
sequently arrested. The psychiatrist was asked to hand over his 
patient’s records and psychological testing material to the investi- 
gative body in order to assist them in their interrogation. When the 
psychiatrist refused, the investigative body got a subpoena from the 
court, ordering the psychiatrist to hand over the records, and/or to 
come as a witness. 


Question 

Does the judge have the right to force the psychiatrist to testify or 
hand over documents and patient records? If the judge thinks that the 
best interest of the public will be served by having the documents 
delivered, can the psychiatrist be forced to release them? 


Answer 
It would be all right, if there is a just cause and a public interest is 
served by getting this information, and provided it will nor hurt the 
patient. 


Comment 

This is another example of the concept of subpoena in Islamic law. 
The subpoena is ordered to the records and not necessarily to the 
psychiatrist himself. This might in some people's minds exclude the 
condition of not harming a witness, since the subpoena is not directed 
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at a person, but merely at a document or body of documents. The 
introduction of public interest gives the matter another dimension, 
‘The answer differs slightly from the previous one. Here, the psychia- 
trist can be forced to hand over the records if the patient would not be 
harmed by it and there is a public interest. 


CASE 4 


Confidentiality vis-a-vis subpoena or court order 


A psychiatrist was treating a patient for mild depression. During 
sessions the patient told his doctor about a compulsion to have anal 
sex with his wife, which was done without her consent, The patient 
then stopped seeing that psychiatrist, The wife filed for divorce o 
the ground thar her husband demanded thar kind of sex from her. This 
sexual practice is a legitimate ground for divorce in an Islamic court. 
Her husband denied the charges in court, The wife wanted to have the 
psychiatrist pur under subpoena to testify to that fact, The psychia 
trist refused, in order to protect confidentiality. 


Question 
Can the judge call the psychiatrist and subpoena him to testify 
particularly in light of the fact that, as the husband is foreing his wife 
toa form of sex that is forbidden, she has the wife's right to have the 
divorce? 


Answer 

‘That no body should be forced to testify is a general rule. Also in the 
interest of protecting privacy and confidentiality. The wife may insist 
indoing of the marriage (kbul ). 


on divorce or seek an 


example of the confidentiality of the privileged in. 
ion being given pr Some 
sexual practices are considered forbidden in Islamic law, and thus can 
be a ground for divorce. However, the wife cannot obtain a divorce 
unless she can prove harm. In this instance, the judge suggested an- 
other way out for her, namely to seek a khul (sce p.60 above }. 


prity in the legal order of thing: 
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CASES 
Involuntary treatment of a mentally ill person not immediately 
“dangerous* to himself or others 


A pwenty-five-yearvold, diagnosed with schizophrenia (a mental 
disorder that can lead to insanity), is in a confused, dazed state, rarely 
leaving the house, unable to care for his wife and children but mostly 
able to take care of his own immediate personal needs. He responded 
very well fo treatment in the past, to the extent that he became a res 
ponsible person, able to support his family, He only regressed or 
relapsed when he thought he was so well that he did not need 
treatment any more, This patient is unable to recognize that he is ill 
and in need of treatment because of his mental illness. Though 
sometimes unable to take care of himself, he is not a danger to himself 
or others. 


Question 
Can a member of his family give consent to have him treated in a 
hospital against his will? Does any member of his family have more 
right to give such consent than any other? 


Answer 

As [understand it, | do not see thar he should be put in a hospital, 
However, if that were necessary, the one responsible for giving con- 
sent for his admission would be the next sane adult relative according 
to the line of inheritance. If the condition was serious, and there was 
a fear for the patient's welfare (for example, by his neglecting his 
personal health) or a fear of his hurting other people ~ God has stated 
in the Qur'an: “... and do not be thrown by your own hands towards 
tuin ,..” (2:195) That command applies to the patient; it also applies 
to the patient's clan, So the clan should look after its member, who: 


is mentally ill. 


Comment 

The answer clarifies the Islamic position on involuntary treatment of 
the mentally ill. His being a danger or not, to himself or others, is not 
the decisive consideration as regards committing the patient for 
treatment. The need for treatment is a duty. It is also the duty of the 
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family or the whole clan or tribe, if necessary. The Shaykh apparently 
did not see the need for hospitalization in this case, probably because 
he thought the condition might be treatable on an out-patient basis, 
However, he did make it clear that patient's needs of treatment are 
enough reason to commit him, in order to avert deterioration due to 
lack of care. 


CASE 6 
‘A mentally ill person acting from delusion 
as well as from reality-driven motives 


A thirty-year-old schizophrenic was put in a mental institution for 
treatment of a recent regression in his condition in which he suffered 
intense hallucinations and delusions. He had started to believe that 
he was a holy one who was charged with rescuing humanity from evil 
people, He chased those evil ones in public places, particularly banks. 
He focused on banks because he was convinced that people attending 
such evil places that function on the basis of usury must be evil. He 
was committed to the mental institution before he could carry out 
any assault. He decided to run away. He climbed a fence at night, 
knowing that he could be stopped by the security men if he tried to 
leave by the gate, However, as he went over the fence, he was seen by 
a guard who fought with him, In order to avoid being detected the 
man actually killed the guard, He got away, only to be caught by the 
police shortly afterwards. He denied the fact that he had killed the 
guard and made up stories to evade the facts. He was put back in the 
hospiral. 

‘What is important here is that man is known to be schizophrenic, 
and that his delusions about having to attack people who do business 
in banks are related directly to his illness. Had he killed someone 
identified within his delusion as an evil one, his crime would have been 
directly attributable to his mental disorder. But he killed the guard 
for a reason not connected to his delusions. He also knew that his 
action was legally wrong and he actually denied what he had done. 


Question 
Is the man to be held not responsible for his crime because he is 
mentally ill and ruled as insane? Or should he be held responsible 
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because, in spite of his mental illness, he was aware that killing the 
guard was a crime punishable by law. He also knew that the guard 
was not among the evil people his delusions impelled him to pursue, 


Answer 
Schizophrenia, as [understand it, is of different kinds. It was not clear 
which one this was, To my knowledge there are at least two general 
classes, the inherited and the acquired. If the kind this patient is 
suffering from is inherited, my judgement is that the sentence should 
be minimized. 

Ifhis illness is acquired, as caused by bad upbringing, poor paren- 
ting, abuse, or if it came from some reading matter - whoever had a 
share in causing this condition should share in the punishment. 

The patient's ruling should be reviewed regularly, ic. to identify 
what type of schizophrenia it might appear to be. 


Comment 

Reviewing the existing Islamic literature on the role of insanity, there 
is no formal or explicit distinction between the existence of insanity 
(junare) in and of itself, and its direct relationship with the act cam- 
mitted, The fact that the accused involved in the crime is insane did not 
affect the judgment that, being responsible, he should be sentenced for 
the particular act. So we can safely infer that the mere existence of 
mental illness does not automatically exempt a patient from criminal 
responsibility. The Shaykh’s answer also raises another issue, namely 
the concept of partial responsibility. This concept does not exist at this 
time in the laws of the United States. 


CASE? 
A mentally ill person acting out of delusion, aware 
of the legal but not the moral wrongfulness of an act 


A thirty-year-old widow suffering from a severe form of psychotic 
depression, which can lead to a state of complete of partial insanity, 
Was experiencing strong hallucinations and delusions in which angels 
called her to come to heaven to meet God. She had to kill herself in 
order to achieve that goal. She did not perceive killing herself to be an 
act forbidden by God, believing herself ro be a special case since angels 
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were calling and commanding her. She had a five-year-old daughter- 
Because she was worried about having to leave her daughter with- 
out a mother to take care of her, she decided she had to kill her 
daughter too. She went ahead and did so before cutting her own wrist 
arteries, Neighbors discovered the mother in time to take her to the 
hospital where she recovered. The little girl is dead; her mother faces 
the court. The woman was intelligent enough to know that killing her 
daughter was a criminal act punishable by law; that had not bothered 
her because she was counting on dying by suicide anyway, 


Question 
Do this woman's hallucinations and delusions render her not guilty? 
Or, since she was aware of the criminality of killing her daughter, 
should she be held accountable? What is the relevance of her own 
feeling of innocence in that, as she apparently believed, her action was 
accepted by God since it was done at the bidding of angels? 


Answer 
If the diagnosis of hee illness is confirmed and established at a high 
level of scientific expertise and integrity, then the woman should not 
be tried, because she was motivated by her compulsions, her over- 
whelming thoughts, Mostly those people who suffer from strong hal- 
lucinations are aware of theie immediate surrounding and of what 
they are saying or doing. Partial insanity must sometimes be subject 
to the same rule as insanity. This patient will not be held liable for her 
action, or the sentence will be reduced if the insanity state was clearly 
partial, depending on the detail of the case. 


Comment 

This case illustrates that knowledge of an act being wrong is not 
limited to the legal concept of it being wrong (criminal). That is, 
that thi ng and knowing the legal consequences 
of it are not by themselves sufficient to render a mentally ill person 
responsible for the crime committed. This woman knew the act of 
killing her child to be legally wrong, but did not perceive her action as 
morally wrong. In her mind, what she did was morally right because 
she herself had to’ die and she did not want her daughter to be left 
uncared for after her death, However, such ignorance of the moral 
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wrongtulness of an act must be coupled with mental illness in order to 
bea ground for acquitral. Most of those who are politically motivated 
to Commit crimes of terror may believe that their action is morally 
right, but they are nevertheless fully accountable for their actions as 
longas they are not suffering from a mental illness. 


case 8 
Criminal responsibility of a mentally ill person acting 
out of delusion but aeare of the criminality of his act 


Zayd is a twenty-four-year-old man, diagnosed as schizophrenic four 
years ago and under almost continuous treatment since then. Schizo: 
phrenia is a disorder that can be associated with insanity, He suffered 
from delusions in which he became convinced that his parents were 
evil and his mortal enemies, He was under treatment in Egypt when he 
made a decision to kill his parents who were, at that time, living in 
Kuwait, He planned to go to Kuwait under an assumed name on a 
false passport so that no-one would suspect that he had left Enypr. 
He had worked our that, as there would be no evidence in his original 
passport documenting his departure, he would have a perfect alibi. 
He then did go to Kuwait as he planned and ended up killing his 
parents there, However, he was arrested shortly after the crime, before 
he could return to Egype. 

During the trial the prosecution argued that his mental illness 
could not be a reason to acquit Zayd by reason of insanity because, 
in spite of his mental illness, he was well able to recognize that what 
he was doing was wrong, and because he had premeditated and 
planned the crime with the aim of avoiding detection. Zayd’s defense 
lawyer argued from medical reports and expert testimony that Zayd 
was severely mentally ill and that his criminal behavior was prompted 
by his delusions. 


Question 
Which of the two arguments is more likely to be accepted? Is Zayd 
guilty because of his full awareness of the legal wrongfulness of his 
act? Or is he not guilty because the insanity rule is applicable in his 
case? 
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Answer 
In this question as in some previous questions the statement that 
‘Schizophrenia is a disorder that might lead to state of insanity” is 
somewhat confusing and makes me hesitate ‘to answer those ques- 
tions. As far as | know, schizophrenia is of four kinds. To give the 
appropriate ruling, the kinds of schizophrenia and their consequences 
need to be carefully identified. Generalities put someone in my posi- 
tion in need of a lot of time to discuss the case thoroughly. 

Should the accused in question be allowed the insanity defense? 
You have clarified that he was aware of what he was doing, and of the 
kind of action it was, As I sce it, schizophrenia is different in different 
people according to how severe the delusions are, the sensitivity of the 
individual, and the nature of the compulsive actions associated with it. 
Itis of rwo classes; inherited and acquired, The former is most serious 
because, unlike the latter, all the known characteristics of the state 
are there. If the accused has the inherited type, then he might get the 
insanity defense and should get a lighter sentence, 

If he is suffering from the other form of schizophrenia, then he 
should be sentenced like any other person, 


Comment 

This example was derived from a real case presented in a California 
court, The accused was found guilty in spite of documented mental 
illness and the fact that his action was the product of a delusion, The 
guilty decision was based on his detailed awareness of the criminality 
of his act and the clever methods he used to escape detection. Shaykh 
al-Lehaidain makes a strong point of whether the condition was inhe- 
rited oF not, In reality, psychiatrists are unable to make the clinical dis- 
tinction between the two. Also, the issue of partial responsibility arises 
here; it is one that merits much further reflection and debate. 


CASES 
Criminal responsibility of a mentally ill person committing 
an act not prompted by his illness 


A twenty-one-year-old was diagnosed schizophrenic less than a year 
ago. He had experimented with all kinds of illegal drugs for over four 
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Years, since high school. Since his illness he had been suffering from 
delusions and hallucinations, but had continued to abuse drugs. 
One day he decided to rob a pharmacy in order to get hold of some 
drugs. He actually did so, was arrested and brought before the court. 
His family and lawyer claimed that he was not guilty by reason of 
insanity. 

‘The prosecution argued that his mental illness was totally un- 
related to the nature of the crime he committed, namely theft. Being, 
mentally ill is not an excuse because the accused had used drugs 
habitually long before the onset of his mental illness, 


Question 
Which of the claims is right? The man really is mentally ill and could 
be called insane, but his criminal action had nothing to do with, and 
did not stem from, his mental illness. 


Answer 
To say he “could be called insane” does not sufficiently identify the 
condition, The answer is limited to the amount of information: 

If it was medically proven, even with 50% reliability, that the 
accused was mentally disturbed during his action, he should get a 
lighter punishment, and he cannot have his hand amputated accord- 
ing to the hucéd punishment for theft because of the element of doubt. 
He should then be sent for compulsory treatment but the request 
for such commitment should come from the guardian, next of kin or 
his clan, 

I do not see any relationship between the nature of his erime and 
his mental illness, but the state of insanity is a factor in reducing the 
sentence. 


Comment 
In secular law this person would most likely be found guilty. The 
secular law makes the distinction between the existence of mental 
illness and the nature of the crime, In this case, the crime is totally 
independent of the nature of the mental illness of the accused who is 
then expected to carry full legal responsibility for it. Shaykh al- 
Lebaidan again raises the possibility of giving a lighter sentence. The 
fact of mental illness put a shadow of doubr on the degree of 
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culpability so that the badd could not be applied. The issue of partial 
responsibility is again raised in this example. 


CASE 10 
Competence to stand trial 


The police department in a large city discovered a dead body at the 
side of a road. After several months of investigation, a foreign laborer 
was charged with the crime. After arrest, it became clear that the 
accused man was not mentally stable, He was then sent to a psy 
chiatric hospital to determine his state of mind and his criminal 
responsibility. The psychiatric report confirmed a mental illness and 
that the accused was currently insane, However, it was impossible to 
determine whether he had been insane during the execution of the 
crime. He was also declared incompetent to stand trial because unable 
to understand the nature of the charges against him, From the history 
taken from the accused's employer and other people who knew him, 
it was clear that he had been in sound mental health several months 
ago and may have been so also during the execution of the crime. 


Question 
Which of the following dee 


1. The accused should be tried and if found guilty, should be 
sentenced by the judge. The cule of insanity would not apply 
since he was not insane at the time of the crime. 

2. If tried and found guilty, he should not be sentenced because 
he is currently insane. 

3. He cannot be tried because he is unable to defend himself 

nd cannot comprehend the nature af the charges. He can- 
not discuss and argue his case with the judge and the wit- 
nesses. He should be committed for treatment 

4. Trial should be indefinitely postponed until the accused has 
been treated and declared competent. 


ns would be the correct one? 


Answer 


The answer most likely to be correct is the first, The accused, if found 
guilty by reliable adult witnesses beyond reasonable doubr, should 
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be sentenced and receive the Shari'ah punishment, because he was not 
insane at the time the crime was committed. 

If there are no reliable witnesses, the accused should be sent 
treatment and if he recovers he should then be tried afterwards. 

In my personal opinion, whether the mental illness was acquired or 
inherited is an important matter to consider, in order to reach a con- 
clusion based on Shari'ah principles. 


Comment 

In this example the issue of competence to stand trial was raised. 
Under secular law conventions this person's mental illness would 
render him incompetent to face the court. Shaykh al-Lebaidan does 
not recognize the accused's present incompetence to stand trial as a 
factor if the crime is satisfactorily proven by witnesses and evidences. 
The trial is delayed only if there are no reliable witnesses or evidences, 
requiring the accused to be competent in order to be questioned by 
the court. 


CASE AT 
Competence for execution 


A forry-seven-year-old man killed one of the residents of a house he 
was trying to rob. He was tried, convicted and sentenced to death, 
Before he was executed, he became febrile and was sent toa hospital. 
He was diagnosed with cerebrospinal meningitis, He was treated for a 
period of time but left with serious and permanent brain damage. He 
had lost most of his cognitive functions, was unable to recognize his 
immediate relatives, completely disoriented and had suffered serious 
memory loss, 


Question 


1, Should the death sentence be carried our because the man 
was completely sane and competent at the time of his crime 
as well as during the trial and conviction? Or does his pres- 
ent state render him incompetent to be executed because he 
cannot now comprehend the nature of his crime, the reason 
for his execution? 
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2. Assuming that the brain damage he suffered, though severe, 
nevertheless left him able to recall his crime and to under~ 
stand the meaning of the punishment he is receiving, does 
the presence of mental illness make him incompetent to be 
executed, or does the residual mental ability he has in the 
form of understanding the reason for the punishment render 
him competent to be executed? 


Answer 
An accused person can also suffer serious mental or emotional disor- 
der asa consequence of the process of interrogation and confession. 

In answer to the question; the convicted and condemned person 
must be executed, because the badd is based on whar happened before 
and during the crime, not after it. 

We should, however, look at every case individually and study the 
events and the circumstances of the robbery and murder, The nature 
of the mental illness should be evaluated precisely so we can make a 
etter judgment. 


Comment 

The Islamic jurists of the past had differing views on the issue of 
competence for execution. Some thought that if a person was sane 
during the act and the trial he should be executed, much like the opi- 
nion given here. Others felt differently. (See above, p. 53 for an 
count of the different arguments and opinions). 


CASE ta 
“Retrograde Amnesia’ 


A twenty-six-year-old robbed a high street bank and then tried to 
get away in a car, During the police car chase that followed, the 
getaway car struck a lamppost and the driver suffered a severe head 
injury, After recovering from the head injury, he was physically as 
well as mentally healthy except for one problem, He had “retrograde 
amnesia’: he had forgotten all the events just before the accident in- 
cluding the bank robbery itself. Retrograde amnesia is a recogni- 
zed medical condition in which the patient forgets all events that 
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happened during, and for the few hours, before his head injury. The 
psychiatrist cannot prove that this condition did not occur. 


Question 


1, Can the man be tried in the normal way and, if found 
guilty, given the hadd punishment? Or is he incompetent 
to be tried because of his amnesia of the relevant events? 
He would be unable to argue his case and defend himself 
before the jusige, or to examine the evidence against him or 
communicate with witnesses to the events of the crime. Can 
he be considered incompetent to be tried on account of his 
amnesia? 

2, There is another approach, whereby the accused is filled in 
on all the events of the crime to a point where he would have 
4 significant idea about those circumstances, so that he can 
be considered competent to stand trial. Is this approach 
valid in your opinion? 


Answer 
Before the Shari ah punishment can be pronounced, several facts have 
to established; that the stolea money was lawful property; that it was 
valued above the minimal amount; that it was unlawfully taken froma 
closed place; that the thief was an adult and sane, What happens after 
the events is irrelevant. 

There is another point that arises from the circumstances of this 
case. The fact that the man was injured after or during a police chase 
might make the police partly liable. The police chase must have been 
conducted in a professional manner, and the policemen must have 
received proper training in carrying out such chases. 

As for the judgment on the accused: it should be carried our in the 
normal way irrespective of his memory problem. 


Comment 

A more involved example of the competence to stand trial issue. 
‘The cognitive and intellectual functions of the accused are all quite 
normal. He can understand the nature of the case against him, par- 
ticipate in his defense with a counsel, However, he cannot remember 
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the facts of the ease in question. A similar case was presented in court 
in the United Srates, where the approach outlined in the second ques- 
tion was followed: the accused was given a detailed account of the case 
so that he could take part in his defense. 

The Shaykh’s answer, like his answer to an earlier question, gave 
no recognition to the concept of competence fo stand trial: presum- 
ably he saw the circumstances as leaving little room for the accused to 


claim innocence, 


CASE 1S 
‘ugue state’ and other disassociative disorders 


Khalid is an eighteen-year-old man who has just returned to his home 
country after eight years studying in the West. He has experienced 
many psychological problems, He came back home in a distressed 
emotional state, his use of Arabic seriously impaired, and with diffi- 
culties facing up to the demands of everyday life. 

One day, without telling anyone, Khalid took a flight to another 
part of the country. At the airport he made advances to one of the 
flight attendants, to the point of actually attacking her. He was 
arrested. The following day in jail, he abruptly began making claims 
to the effect that he did not know where he was and that he had no 
recollection of any of the events of the last few days. He had no 
memory of leaving his home or indeed even his bedroom. When 
examined by a psychiatrist, he was diagnosed as having a “fugue state’. 

Fugue state is a rare psychiatric disorder. The patient usually has 
no apparent symptoms nor complains of any. The effect of this disor- 
der is that the patient, for no apparent reason, travels, or docs other 
things that he would not normally do, but rarely a heinous criminal 
act, After such episodes the patient has no memory of the events ot of 
the acts he committed during these episodes, The fugue state is a 
disturbance in consciousness. It is not considered a psychotic state. 
The patient is not considered medically insane in these conditions, 


Question 
1. Can Khalid be held responsible for his actions if he was not 
conscious of them? 
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2, Can he be judged responsible because his disorder is not psy- 
chotic and can nor justify the insanity defense? 

3. Can Khalid be pur on trial, because his memory loss about 
the events in question prevents him from offe 
quate defense? 


an ade- 


Answer 

Please refer to my book Hal al-Muttaham ft Majlis al-Qada’ (The 
State of the Accused in an Islamic Court).! Whether Khalid was 
responsible for his action or not will depend on the nature of his 
condition. 

If his disorder is an inherited condition, then it will be circums- 
tantial evidence to be taken into account [i.c., a mitigating factor]. 
Or it may be an acquired condition. The psychiatrist making the 
diagnosis should be a person of integrity and an expert in his pro: 
fession, one who can identify malingerers. We should also look at the 
accused’s past criminal record if any, In general, it seems that Khalid 
should receive a lighter sentence, because of his disorder. Information 
from the witnesses will give a lot of clues as to the accused’s state 
of mind at the time of the act 


Comunent 

This example brings a rare but interesting condition like “fugue state” 
for discussion. The fact that he was not conscious of his action would 
appear to make him not guilty. However, the Shaykh takes the middle 
position and holds the accused partially responsible, and suggests a 
lighter sentence, He made no comment on the question about the 
competence of the accused to stand trial. 


CASE 4 
“Irresistible impulse" or “inability to refrain’ 


Mahmod, a thirty-seven-year-old man, was suffering from severe 
mood swings and problems holding his temper. He was, nevertheless, 
known to be a responsible person at home and liked by his friends. He 
was a high school graduate and worked as a clerk in a government 
office. He had a lot of marital problems, mostly arising from his bad 
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temper and loss of control in his behavior with his wife. Because of 
these mood swings and his tendency to be depressed, he sought treat- 
ment from a psychiatrist, But his disorder is not considered a mental 
illness, At one point he was admitted to a hospital for treatment of his 
depression, He spent some time there and was doing well and about 
to be discharged. However, while in hospital, a visitor came to him 
with some upsetting news, He informed Mabmad that his wife was 
having an affair and thar there was a strange man in his house at 
that moment. In an outraged state, Mabmiid rushed out of hospital, 
with-out being discharged, and headed directly to his house, There, 
he found his wife in light clothing. Although there was no man in the 
house, he was unable to control himself, and lost his senses at the sight 
of his wife in light clothing, He began to beat her and continued until 
she actually died, 


Question 


1, Is Mahmad criminally responsible for his action because, 
although he was under psychiatric care, he was not suffering 
from a mental illness? 

Or, is he regarded as not criminally responsible because he 
was in an extreme state of rage and acted on an impulse from 
which he could not refrain? 


Answer 
The question here is presumably limited to the case of this particular 
individual. It is my view that whoever told him about his wife should 
carry his share of the responsibility because he had a role in the 
sequence of events. That person may have been ignorant or mentally 
disturbed himself, or had a malicious intent. 

Mabmid has killed an innocent person becau 
that was caused by 


of his paranoia 


1. the news about his wife's infidelity: 
2, his psychiatric illness; 
3. his bad temperament 


So, if his psychiatric condition really was as described, and his mind 
was in the state as described during the criminal act, he would be 
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eligible for a lighter sentence, The news he received wasa factor aggra 
vating his pre-existing psychiatric condition, 


Comment 

This case was derived from a real event that took place ina Muslim 
country. It illustrates the cept of ‘inability to refrain’. Under a 
secular law the accused would most likely be found not guilty because 
he was in a state where he could not refrain from his act duc to the 
intensity of the situation, the predisposition of his personality and 
psychiatric problems. The answer presented here indicates a middle 
position, where the Shaykh could not find him not guilty and at the 
same time suggested the possibility of a lighter sentence. The ‘inability 
to refrain’ rule is recognized in many, but not all, states in the United 
States, and in Europe. 


CASE TS 
Unconsented administration of medication 


Paranoia is a rather common disorder thar burdens the sufferer with 
unfounded suspicions that people are out to hurt him, It can some= 
times take the form of pathological jealousy, njustly suspecting a 
wife or husband of being unfaithful. 

Sufferers do not recognize their delusions to be without substance, 
and therefore most of them refuse treatment. Most likely victims of 
such patients are wives who are frequently unfairly accused and abu 
sed by their paranoid husbands. 


s 


Question 
Can the psychiatrist prescribe medication for the patient, without his 
knowledge and consent, and have the wife secretly put it in the man’s 
drink or food? This medication is usually very effective in treating the 
condition. Further, it does not affect the person so as to make him 
uncaring about his wife’s behavior, that is to say, it does not affect 
normal reaction to a situation that might really be a cause of jealousy. 


Answer 
If the case is medically proven and the medication has no alcohol in 
it, then doing this is approved. 
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Also, the wife must learn how to be more forbearing. This in itself 
is a kind of treatment. Secondly, the husband may be convinced by 
reading the Qur'an. And thirdly, he may be treated by companion- 
ship, such as a relative or friend who is a mature adult and can act as 
an advisor and a helping mind for him. 

This 1s a common problem, but reading the Qur'an (which is the 
ideal treatment) is seldom used; the wife and her relatives can make 
the problem worse by not being understanding. 


Comment 

This an example of many cases psychiatrists in the Islamic world 
encounter, The wives have to suffer from their husband's unfair accu- 
sations which are commonly due to paranoid delusions, The delusion 
may be mild and noticeable by wives only, That is why these men ean 
pass as normal in their communities. At King Faisal Specialist Hospi 
tal we have been able to obtain a fatwa from Shaykh ale Uthaymin 
allowing the wife to put anti-psychotic medication in her husband's 
drink of food, thus keeping peace and quiet in the household, The 
issue here is patient consent for treatment. In the Islamic perspective, 
the right fo treatment and care overrides the patient's right to refuse 
medications. 


CASE 16 
When a mentally ill person had a choice 


Na’if isa thirty-one-year-old schizophrenic whose condition has been 
vacillating between remission and relapse, as his delusions and hallu- 
cinations change in intensity. At one point he was well and fune- 
tioning at a satisfactory level, working and taking care of his family’s 
needs, At the same time, however, he was having delusions and 
nightmares that he was keeping to himself. His delusions were that 
his cousin, who lived in the neighborhood, hated him and was plotting 
to kill him. These delusions were centered around the idea that hiy 
cousin believed that Na’if had planted drugs in his car as a result of 
which the cousin had been arrested and served a prison sentence. In 
reality Na’if had never done such a thing nor did his cousin believe 
that he had, One day, Na’if went ahead and killed his cousin to 
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avoid being targeted by him according to his delusions, He executed 
the murder in a sophisticated way, with attempts to avoid being 
suspected. 


Question 
Which of the following decisions is more likely to be correct? 


1. Na’if is not considered responsible for his action because he 
is mentally ill and was acting through the effect of delusions. 

2. Naif is responsible for his action. He knew that his action 
was not legal, and he would be punished if convicted, as is 
evident from his attempts to conceal the crime. One might 
argue that he was acting in self-defense albeit based on his 
delusions, But the fact is that he killed the cousin without 
secking less violent means of dealing with the situation, such 
as talking to a friend, or filing a complaint with the local 
police and asking them for protection. Had he been ignored 
by the police, his action might have been considered a kind 
of self-defense. 


Answer 

The preferred answer is the second, and for the very reasons stated, 1 
disagree on the last statement made: his action could not be con- 
sidered self-defense under any circumstances, 


Comment 

This case illustrates the need to prove that less drastic measures must 
be taken before the extreme of killing can be justified as self defense, 
Granted the accused was acting out of delusions, he should at least 
have tried to protect himself by more appropriate methods, like cal 
ling the police, or asking someone else to help him. 


CASE IT 
Acting beyond the demands of delusions 


Hasan is a thirty-eight-year-old schizophrenic suffering from delu- 
sions and hallucinations about his neighbor. He thought his neighbor 
was spying on him, became obsessed with these thoughts and decided 
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to put an end to the harassment he felt was coming from that neigh- 
bor. He followed the man and killed him. He was arrested and his case 
was presented for psychiatric evaluation. The psychiatrist decided 
that Hasan did have a gen -aral illness that can cause a state of 
insanity at times, The psychiatrist indicated that the accused was a 
highly intelligent person in spite of the delusions he had about his 
neighbor, He also stated that Hasan had reported that his neighbor 
was intending to blackmail him about something. Hasan was fully 
aware that killing someone is a crime punishable by law. He had 
executed the crime with a lot of care in an effort to leave no clues that 
would lead to his arrest. The fat that he went to great lengths to avoid 
being discovered and arrested means, from the legal point of view, 
that he was fully aware of the wrongfulness of his act. 


Question 
Which of these opinions is correct? 


Hasan is not held to be responsible for his action because he 
is mentally ill. He acted directly in response to his delusion, a 
fact supported by the expert psychiatric opinion. 

2. Hasan is held to be responsible for his action because, gran- 
ted he is mentally ill and acting out of delusion, he knew that 
his action was punishable and against the law. As for his 
action being a product of a delusion, his delusion, however 
real to him, did not call for murder: he was only annoyed 
by his neighbor's spying on him and he never thought his 
life was in danger. Hasan’s intelligence was normal, there 
fore he was expected to act in a more reasonable way assu- 
ming his neighbor was indeed about to black mail him. 
He could have called the police, for example, or tried to 
confront the neighbor, instead of planning and carrying out 
his murder. 


Answer 


As the answer in the previous case, The second judgement is the right 
one. 


APPENDIX a7 


Comment 

This case example is based on one given in a forensic psychiatry course 
in the United States. It illustrates the fact that, granted mental illness 
might be present, and the criminal action taken was probably a direct 
result of a delusion, the action must follow a reason prompted by the 
delusion, In this case, the action taken was not called for by the nature 
of the delusion, therefore the accused was found guilty. 


case 8 
Impulse control disorder 


Qasim is a nineteen-year-old known to be suffering from impulse 
control disorder. If he tries to resist his impulses, it causes him a lor 
of mental anguish and stress. He derives pleasure from these un- 
healthy impulses as well as enjoying the relief he feels from indulgi 
them. These impulses are that he must touch women on their clothes, 
close to the genital area, He has been able to escape punishment 
several times, because it is difficult to prove these kinds of assaults 
and because women are usually too embarrassed to report them, 
One day he was caught in the act and presented to court. Qasim 
pleaded not guilty, presenting a psychiatric report indicating that he 
was afflicted with this kind of impulse disorder. 


Question 
Which of the following decisions is more likely to be right? 


1, Qasim is not guilty because he was acting out of an impulse 
caused by a psychiatric disorder, and his criminal action was 
of the same nature as his psychiatric disorder, 

2. Qusim is responsible for his action and should receive the 
appropriate punishment because he was able to tell right 
from wrong. He could have refrained from the act he com 
mitted, The worst he would have suffered, had he refrained, 
is some mental distress. That is not a sufficient reason for 
him to let his impulses go uncontrolled. 


Answer 
My judgement is that the person is responsible and should be tried 
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as such. He should also receive treatment at the same time. Both 
punishment and treatment are important to make that person aware 
of the problem and not to let him use his illness as an excuse. His 
illness might persist for a time but that does not mean he may impose 
on others. To my knowledge this disorder requires an early deterrent. 
Deterrents should be effective in getting rid of this kind of behavior. 


Comment 

An example of non-psychotic impulse control disorder, like the con: 
dition of compulsive rapists or kleptomaniacs. These are cases where 
the law does not recognize a mere psychiatric disorder as a reason for 
acquittal. This is usually the position of the secular law, and Islamic 
law apparently takes a similar stand. 


CASED 
‘Alcoholic dementia’ 


A sixty-five-year-old used to have an alcobol habit. He stopped it 
some years ago. Whether he did so repentant of his sin of drinking or 
for other reasons, it is not clear. As he entered his sixtics he started to 
suffer from what was diagnosed as “alcoholic dementia’. This con: 
dition is a kind of impairment in memory, orientations and other cog: 
nitive functions, He was no longer able to distinguish between right 
nd wrong because his intelligence was significantly impaired. This 
condition was caused by his earlier consumption of alcohol, the brain 
damage was permanent and there is no treatment for it, 

One day the old man exposed himself co a git! in the neighborhood. 
The girl's family pressed charges. 


Question 
Which of the following decisions is more acceptable? 


1. The man has done a horrible thing and must be punished for 
it as the judge sees fit. The fact that he is brain damaged is 
nor a reasonable defense because that condition was caused 
by his drinking, which he did of his own will. There is no. 
excuse for an action that was done under the effect of a 


substance that was willingly and knowingly taken. 
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The man is not responsible for his action because of the 
mental impairment caused by alcoholic dementia. The fact 
thar alcohol was taken willingly many years ago is not a 
reason for him to be considered culpable, because, when he 
was drinking alcohol, he did not know about the possible 
dementia. We must assume that he has repented of his sin of 
drinking and that he was trying to avoid the consequences. 


Answer 
Ifthe fact that he stopped drinking a long time ago is as stated, and the 
fact was supported by medical evaluation, the old man is not liable. 
He should, however, be treated and controlled to avoid problems. 


Comment 

In spite of the harsh view of Islamic teaching on alcohol, the position 
taken by the Shaykh is very similar to that of the secular law. Usually 
the secular law will find alcoholic dementia a reasonable ground for 
acquittal. At the same time acute alcoholic intoxication is not a recog- 
nized defense against any action done during the intoxication. 


CASE 20 
‘Delirium tremens’ 


Zayd is a fifty-year-old man who has been a heavy drinker for many 
years. One day he started to suffer from symptoms of agitation, 
anxiety, trembling, and mental confusion. These symptoms were diag- 
nosed as “delirium tremens’ a kind of withdrawal symptoms that start 
to evolve between one or fourteen days from the cessation of alcohol 
consumption, Zayd had been off alcohol for about two weeks when 
these symptoms started to develop. When Zayd was confused and 
hallucinating he got aggressive and agitated and would hit out at 
random. On one such occasion he caused a serious head injury to a 
person close enough to get hit. Zayd was taken to hospital and even 
tually fully recovered. The injured person pressed charges. 


Question 
Which decision is more likely to be correct? 
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1. Zayd is considered liable for his action, In spite of the fact 
that he was mentally incompetent at the time of the injury he 
caused, the temporary state of mental impairment was self- 
induced by voluntary consumption of alcohol, The custo- 
mary rule is that an individual is fully responsible for his 
action, when he is under the influence of any mind-altering 
substance, if it was consumed voluntarily. 
Zayd is not legally responsible because, at the time of the 
act, he had been off alcohol for two weeks. Also he had no 
knowledge of this kind of withdrawal symptoms. As to the 
fact that he had committed a sinful act by consuming aleo- 
hol, this might not be admissible because he had stopped 
drinking two weeks before, He might, at least in principle, 
have decided on repentance. 

3. Heis not responsible for his action for the reasons just given. 
However, if he ever drinks again and ends up in a similar 
condition, he could not be excused. The fact that he had no 
knowledge of the symptoms of late withdrawal was the 
point that rendered him inculpable, 


Answer 
These kinds of issues have been discussed and argued by many Islamic 
judges and scholars under the title of “divorce under the influence of 
alcohol." Some have argued that divorce is not valid if it is pronouns 
ced by a drunken man, Others insisted that the divorce is valid because 
the man has committed the act of consumption of alcohol on his own 
volition and he should bear the consequences of his action, 

A case like Zayd's should be looked at in a similar way, to avoid 
making alcohol a pretext for avoiding the legal responsibility for 
divorce ot for criminal acts. 


Comment 
A similar case was discussed among doctors. The consensus was that 
it is unreasonable to expect the public to know about the nature 
of delirium tremens. Therefore, the third decision was preferred. As 
the person now knows what delirium tremens can lead to, he is 
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expected to refrain from alcohol; if he does not, he is liable for the 
consequences. 


cast ai 
Involuntary treatment of a physically ill 
but mentally healthy person 


A forty-two-year-old patient, suffering permanent and complete renal 
failure, has become dependent for survival on dialysis at least twice a 
week. The patient became so distressed and annoyed with the dialysis 
machine that he decided one day to refuse treatment altogether. Medi- 
cal staff explained to him that not to continue treatment would mean 
certain death, The only way he could survive is through regular dialy- 
sis till an appropriate transplant became available. 

It is important to note that this patient has no psychiatric illness 
and is mentally competent. 


Question 
Ifhe continues to refuse medical treatment can the physician or mem 
bers of the patient family force him to be treated against his will, and 
without his consent, to save his life? 


Answer 
Lam sorry I seem unable to answer this question. 


Comment 
The Shaykh did not clarify his reasons fi 
situation. 

This issue was discussed under the topic ‘the concept of patient 
consent in Islamic law’ (see above, pp.30-32). Opinions vary and 
scholars have given different rulings on the issue of involuntary treat 
ment of a patient who is mentally competent and not suffering from 
any psychiatric disorder. The opinion of the majority was that it is 
acceptable to force the patient to accept treatment if it is life saving, 


not commenting on this 


CASE a2 
Contested divorce of a dying patient 


A seventy-two-year-old man, who had a heart attack later compli 
cated by chronic heart failure, suffered from this illness for thirteen 


142 FORENSIC PSYCHIATRY 


months before he finally died of it. After the onset of his illness, he was 
increasingly unhappy about his wife’s attitude. She seemed to him not 
to want to be bothered with his care, nor to cater to his needs, He 
divorced her two months after he became ill. After his death, his wife 
protested the divorce and demanded her share of the inheritance. She 
maintained that the divorce was not valid because it took place during 
the husband’s illness that eventually led to his death, The man died 
cleven months after the divorce and was mentally competent. 


Question 

Is the divorce in this condition valid, in spite of its occurrence during 
the illness that about a year later led to death, bearing in mind that the 
deceased enjoyed sound mental health till the end of his life? 


Answer 

The divorce is definitely valid. The wife is legally divorced. However, 
if the problem here is in her right of inheritance, then it would depend 
on the man’s intention. If there is evidence that by divorcing her he 
was intending to deprive her of the inheritance, then she will inherit 
from him as if she had not been divorced, But if there is no evidence 
that by divorcing her he intended to deprive her of her inheritance, 
rather that he really did not want hee as a wife and that this was his 
only reason for the divorce, then she will not inherit from him. 

The divorce in any case is valid. 


Comment 

This question reflects the confusion created by the act of a person 
during an illness that leads to death. Many scholars believe that an 
action like divorce, if taken during an illness that leads to death, is 
not considered effective in causing any alteration of the inheritance 
right. Evidently, this action is only invalid if it was intended to deprive 
an beir of inheritance. As in this example, the wife's right of the inhe 
ritance, even though she was divorced legally, is preserved, if she 
can demonstrate that her ex-husband’s intention was to deprive her 
of the inheritance. This illustrates the minimal power of a will in 
Islamic law 
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CASE 23 
Contested sale contract of a dying patient 


A sixty-year-old man died after sixteen months of struggling with viral 
hepatitis. A year before his death he sold a building he owned to help 
pay for his health bills. After his death, his heirs contested the sale 
because it was carried out during the man’s illness that led to his 
death, Also the building was worth more than one-third of the man’s 
whole wealth. 


Question 
Was the sale of that building really invalid, because it took place 
during the illness of the deceased, bearing in mind that the value of the 
building exceeds one-third of the man’s total wealth, and thar he was 
in sound mental health till the end of his life. 


Answer 
In a case like this, questions should be asked about what role the heirs 
played during the deceased's illness. Did they stand by him and sup 
port him? 

As for the sale, it is valid as long as it was done in the right legal 
way, There was a mutual agreement and both the buyer and the seller 
were mature adults, and mentally competent. If, however, it wa 
found thar the building was sold for far less than its worth, then 3 
committee of experts should go out and assess the situation. The 
whole issue is then evaluated in court. 

The fact that the building was sold at the time of illness that led to 
death is irrelevant, because that is God's judgment. This case is an 
example of what heirs frequently try todo tocontest the invalidity of a 
sale, 


Comment 

The answer given by the Shaykh indicates the confusion in people's 
minds about the validity of any action taken by a person during an 
illness thar ended in death. Many believe that a person during a sick~ 
ness that leads to death cannot deal with a property thar exceeds the 
amount of one-third of his total wealth. Obviously this is nor neces 
sarily true, in the light of the answer here. 
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CASE 24 


Contested will of a dying person within one-third of total wealth 


A seventy-year-old was diagnosed with cancer of the pancreas. Atthat 
age there is no effective treatment known for this condition. During 
the last six months of his life and after he realized the nature of his 
disease, he wrote bis will. He gave one-third of his toral wealth to his 
long orphaned nephews. After his death, his sons protested the will, 
insisting that it could not be valid because it had been written during 
the illness that led to death. 


Question 
Is the will valid? Given the fact that the testator was mentally com- 
petent during the writing of the will. 


Answer 
In general it is valid, but many issues should be considered, for 
example: 


1. Is the handwriting on the document that of the man, or of 
someone authorized by him; have the heirs contested the 
handweiting? 

4. Have the man’s integrity and piety ever been questioned? 

3. Were there any problems between him and his children 
during his life? 


If doubts of that kind are proven true, the will could be contested, and 
the judge should study the matter fully and in detail. 
Ifnone of the doubts is true, the will is valid, 


Comment 

Another example of the value of a will written during an illness that 
led to death, Here the man has not violated the rule of not giving away 
more than one-third of his total wealth to non-heirs. (In Islamic law 
you are not allowed to will more than one-thied of the total wealth) 
Yet, the children still found grounds to contest it. The answer indi 
cates that, if there were evidence of personal problems between the 
deceased and his heirs, his right of disposal of even less than one-third 
of his total wealth can be contested, 


APPENDIX 145 


Icis important to note that in matters relating to illness that leads to 
death, the issue of intention is the central concern. That is to say, whe= 
ther of not the testator was intending: to deprive an heir of his or her 
share. Since evaluating intention is a matter that requires some psy- 
chological expertise, psychiatrists can expect to be more involved in 
these matters. 


CASE 25 
Competence to confess 


Salih is a twenty-two-year old schizophrenic patient, attended by a 
psychiatrist for many years. One day a corpse was discovered in the 
neighborhood where Salib lived. While the police were investigating 
the incident, Salih came to them and confessed to the act. He gave his 
reason as having to obey commands received from heaven. Since Salib 
was known to be mentally ill, the police were hesitant to accept his 
confession at face value, Subsequently, Salib retracted his confession, 


Question 
Which of the following processes is most appropriate? 


1. Salih should be ignored. His confession has no value due to 
his known mental illness. The psychiatrist has testified that 
he is suffering from hallucinations and delusic 

2, Salib should be tried, without giving weight to his co 
fession, because he is not competent to confess. If he is found 
to have commited the act, he should be sent for treatment 
rather than punishment because he was not mentally com 
petent to appreciate the nature of his act. However, if the 
insanity defence is found be inapplicable, he is to be sen 
tenced as any other individual. 

If the psychiatrist confirms Salih as not only incompetent 

to make a confession, but also to understand the nature of 

the accusation and the court proceedings and to assist 
counsel in his defense, he is then considered incompetent to 
stand trial. He should be sent for treatment, while post 
poning the trial tll he is competent. If he becomes competent 
to stand trial, he should then be tried and the procedures 
followed as in (2.) 


S. 
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Answer 

According to the description of the case, the accused seems to be insane 
and cannot be culpable. But does the accused have any prior eriminal 
record? And, are there witnesses, or circumstantial evidence like 
fingerprints, etc. Atany rate, I would suggest the second procedure. 


Comment 
‘The purpose of this question was to bring into discussion the issue of 
“competence to confess’, A similar point was discussed in a meeting of 
the American Academy of Psychiatry and Law in San Antonio, Texas, 
in October 1993, where it was felt that the proper procedure to follow 
was as under (5,) That is competence to stand trial as well as com- 
petence to make a confession must both be affirmed before the person 
is tried, 

Shaykh al-Lebaidan, as in previous answers, chose not to evaluate 
the need for competence to stand trial, before a trial could be 
conducted. 


CASE 26 
Mother's fitness for custody when the father is psychiatrically unfit 


A woman was divorced from her husband upon her insistence. Her 
husband persistently abused alcohol and drugs over many years, The 
woman had been married to this irresponsible man for many years, 
and tried all avenues and sought advice from “wlama’, but she had 
been unable to keep her husband away from drugs and aleohol, 

The issue is that she has a nine-year-old daughter, and the husband 
is sisting that she live with him under his care and custody. The girl 
does not want 0 leave her mother because she knows about her 
father’s ways. The father’s only reason for wanting the child with him 
is to punish her mother. 

The woman refused to turn over her daughter to her ex-husband 
because he is an alcoholic and because she is better able to take care of 
her ebitd than bien 


Question 
Can the mother in this case keep her daughter till she gets married? 
The mother here is evidently wiser and more intelligent and hetter 


APPENDIX 147 


able to give proper care to the daughter than the father. Also, the 
mother was able to present a psychiatric report documenting her hus 
band’s alcoholic problem. 


Answer 
Ifit is proved that the mother is better in her religion and honesty than 
the father, she should have custody. There is no disagreement to my 
knowledge between Islamic jurists on this issue, even after the resi- 
dential custody period has passed, This is what is being done in the 
Islamic world now. The best interest of the girl is with her mother, if 
it is established that the mother is religiously and behaviorally more 
qualified than the f 


Comment 

The father’s right ro have full custody of his daughter when she attains 
seven or nine years of age (depending on the scholarly school) goes 
uncontested most of the time, The Shaykh’s answer indicates that this 
right can be contested by the mother if the father is seen to be unfit for 
behavioral or psychiatric reasons. 


CASE a> 
Expert opinion om the best interest of the child 


Acouple who got divorced had two children, a four-year-old son and 
a ten-yearold daughter. The man spent most of the years of his 
marriage going from one country to another on business. He was 
rarely home, so his wife was doing all the duties of both mother and 
father. She is an educated woman, so she would take her children to 
school and help them with their homework. She has devoted every 
part of her life to her children and never pursued a career herself in 
order to be always available to her children, Naturally, the children 
grew up strongly attached to their mother, especially because their 
father was rarely home. The father, in addition to his frequent travels, 
did not spend time with his wife and children even when he was in 
town, He preferred the company of his friends and would spend many 
nights with his male friends. The children, after the divorce, refused 
to go with their father and stayed with the mother. The father asked 
the judge to have his children with him against their will. The mother 
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prorested and pointed out that their mental health would suffer if they 
were to be forced ro live with him. She supported her claim by presen- 
ting a psychiatrist's report indicating that the best interest of the 
children was to remain with their mother. They are attached to her 
and she has proved herself all these years to be a suitable and appro- 
priate parent for them. 


Question 
Which of the following judgements is most appropriate? 


1. The girl should go to her father and the boy stay with the 
mother if he chooses. 

2. Satisfying the criterion of the best interests of the child will 
follow the psychiatrist recommendation ~ that the children 
stay with the mother till the giel gets married and the boy 
makes his choice. 

3. Ensure that the psychiatrist made sound and unbiased 
judgment by calling for a second opinion from another psy- 
chiatrist of the judge’s choice, then follow that decision. 
Thisisa viable solution because issues of custody are subject 
to many juristic and scholarly differences. The Shafi school 
for example let the boy or girl choose. 

4+ Give the choice and the decision to the children themselves. 


Answer 
It is mentioned here that the father spent many nights out. It is not 
clear whether that was spent in drinking and doing other evil things 
like neglecting prayer. If that is the case, the answer is clear much as in 
the question before. The mother is more appropriate because she is 
observing the religious duties. However, if that was not the ease, and 
the father was just busy at work and socializing, then the girl should 
be with her father. The boy can have the choice between his mother ot 
his father, 

Itis important here to note that since the mother has spent so much 
time and effort in fulfilling the duties of both the mother and the 
father, the father is ordered to pay the mother compensation for her 
hard work. The judge should decide on the kind and amount of this 
compensation 
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Comment 

In this case we attempted to test the principle of the best interest of 
the child as advised by the psychiatrist. It was pointed out thar, 
unlike the previous ease, the father was not seen as having extreme 
behavioral or psychiatric problems, The point stressed here is that 
the children’s best interest, as scen by the psychiatrist, was to be with 
their mother. The Shaykh’s answer was to disregard this advice and 
place the girl with the father. It is quite possible that Shaykh al- 
Lebaidan has here followed the judgement typical of Hanbali fiqh. It 
is possible that a judge schooled in Shafi figh would give a different 
ruling. 


CASE 28 
Child abused by his mother 


A woman is suffering the rare and unusual psychiatric disorder called 
Munchausen’s syndrome by proxy. This disorder is a dangerous one, 
Its danger affects the child or children and not the mother, It is difficult 
to diagnose because there are no clear signs and symptoms. It is only 
diagnosed after long and very careful observation of the mother and 
her behavior with the children. It is characterized by a strong and 
persistent tendency of the mother to hurt her children. This activity 
can lead to death ina very subtle way. Known regimes of treatment for 
this condition are of very questionable value, The only way to manage 
the danger to the children is to have the children removed from the 
mother. 

This woman lost her first child because she had regularly poured 
bleach down the baby’s throat, The doctor did not suspect the mother 
as the perpetrator and had misdiagnosed the case. It was when the 
woman presented her second child with the identical strange symp- 
toms and signs of changes in the throat that the doctor began to 
suspect the mother. He set about carefully monitoring the child’s 
condition and observing the mother. He soon documented that the 
mother was putting bleach down her second baby’s throat. The child 
needed to be taken away from the mother. The father refused to 
divorce the mother. 
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Question 

Is it feasible to go to an Islamic court and ask the judge to remove 
the right of eustody from the mother and give it to another person, in 
spite of the fact that the parents are living together? 


Answer 

If the case is proven true, custody should be moved to the maternal 
grandmother of the child, if she is living, otherwise to the paternal 
grandmother, maternal aunt and so on, according to the rules for the 
transition of custody 

nditions apply: 


Other ¢ 


1, Mother's visitations rights with supervision. 

2. Keep other children from knowing the nature of the pro- 
blem with their mother. 

3. Keep treating the mother with Quranic reading, because 
mysterious diseases can he treated by Quranic reading if 
the conditions allow, ic. if the mother was agreeable or 
amenable. 


Comment 
This is a unique situation that has not been addressed in Islamic juris 
prudence, The circumstances deseribed are based on a real case in a 
Saudi hospital. There is no legal precedent for taking custody away 
from the mother based on Munchausen’s syndrome by proxy or other 
child abuse cases, We needed a documented opinion on this matter 
from a respected judge like Shaykh al-Lehaidan, 


CASE 39 
expert testimony as h 


Child witness arsay 


A man was brought in accused of sexually abusing a four-year-old 
boy. There was some incriminating evidence against the man: some 
pieces of hair were found on the victim’s body. The child was psy 
chologically so disturbed that he needed special treatment by a 
psychiatrist. The police arrested the perpetrator after the descriptions 
given by the child to his treating psychiatrist. 

At the trial, the psychiatrist suggested that the child's testimony 


arr 


DIX rst 


should be listened to, to help support the case against the accused. Iris 
known that a child cannot be a witness, but we have here an expert 
testimony by a psychiatrist who is going to prepare the child for his 
testimony, The psychiatrist can give an account of what he has 
understood from his child patient, in addition to his own expert 
testimony. 


Question 
1. Can the court accept the child testimony at least as p. 
the relevant evidence, rather than as 3 witness testimony? 

2, Can the psychiatrist’s account of what he was told by the 
child vietim be accepted as testimony? In other words, can 

an exception be made to introduce hearsay evidence? 


of 


Answer 
In cases like this one, several points need to be taken into conside- 
ration, hike: 


1. There is no record of previous animosity between the 
accused and the child’s parents. 

2. There is no record of previous animosity between the doctor 
and the accused, or between him and the child’s parents. 

3. The criminal record of the accused (if any} should be studied. 


Otherwise, a child at this age cannot be a witness, and we cannot 
listen to him unless the incident was very recent. Similarly, the doc 
tor’s testimony cannot be accepted. 

This kind of case is better dealt with by keeping the events private 
and secret, The doctor should have handled the matter in a wise way 
trying to avoid any kind of litigation. He should have persuaded the 
boy's family to go along with this approach in order to avoid scandal 

The doctor’s statement in this case cannot be accepted as a direct 
witness, only as a report about the incident. 


Comment 

The question was put to sce if hearsay evidence could be accepted 
under sensitive and very special circumstances. Also to seck clari- 
fication on the weight and relevance of the psychiatrist as an expert 
Witness in cases of child abuse and molestation. 
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CASE 30 
Assisted suicide 


A patient asked his doctor to end his suffering by giving him an over- 
dose of sleeping pills that would terminate his life. The patient was 
suffering from a serious illness that caused him an unbearable amount 
of pain and there was no hope for a cure. The doctor was not well- 
versed in religious doctrine or law. So, out of compassion for the 
patient, he went ahead and gave him a fatal overdose, He did so, 
however, only after taking a written letter and recording a video docu- 
menting the patient's request and need to have his life ended, The 
patient also stated in the letter and the video that he was responsible 
and carried his own blood and that he was not demanding diyyah 
from the doctor, and that the doctor was forgiven and absolved of any 
punishment. 


Question 
Which of the following decisions is most appropriate? 


1. The hadd for murder should be implemented according to 
the Shari'ah. 

2. The hadd (the death penalty in this case) should be imple- 
mented, only under one circumstance, namely if the decea- 
sed’s family or clan refuse the bloodwit 

3. The doctor has committed an illegal and religiously forbid- 
den act. However, the hadd cannot be implemented. Rather, 
he should be given a discretionary punishment (ta'zir) to be 
decided by the ruler or the judge. That is because the decea 
sed has forgiven his killer and declined the right of diyyah 
4s compensation. So ta’sir is the only possible punishment, 
(This decision may be based on the fact that the deceased is 
the one first responsible for his debts. Debt is usually paid 
from the deceased’s wealth and then, if thar is not enough, 
the heirs should pay the rest. So the deceased has first right to 
the bloodwit, and if he has declined that, then the doctor is 


not under religious obligation to pay the bloodwit ar to 
suffer the hadd,) 
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Answer 
‘There is first a question about the competence of the doctor as a phy- 
sician, and his knowledge and morals and how honest he is and if he 
is sound mentally, Also, is mercy killing a subject that was taught to. 
him in medical school? 

The Islamic Shari ah states: 


1. That a human being does not own his own life, Also God has 
said in the Qur'an: *...Do not kill yourselves; God is ever 
merciful to you" (4:29), So a man does not have the right to 
end his own life. How can he give himself the right to end 
somebody else's life? Killing anybody for any reason is 
forbidden, 

God may miraculously cure any body or the patient might 
become adjusted to his life. 


Therefore the doctor should be punished severely through a ta'zir, 
‘The ta'zér here might be severe enough to be an execution, Please refer 
to books like Tha Qudamah’s al-Mughnt Shark Mukbtasar al-Khiragt 
and Ibn Qayyim al-Jawziyyah’s al-Turug al-Hikmryyab, for more 
information. 


Comment 

This question was obviously put to further study the Islamic legal 
perspective on assisted suicide and so-called “mercy killing’. The issue 
was raised in the text under the heading "Consented Termination 
of Life’ (see above, p.101). The Shaykh very firmly indicated that an 
appropriate f'zir punishment is the right course, and that ‘mercy 
killing” is still killing in the Islamic legal perspective. 


CASE 51 
Malpractice compensation 


A doctor performed surgery on an unmarried woman's nose to re 
move the adenoids and correct the nasal septum. During the ope- 
ration, the surgeon was inattentive, and complications following the 
procedure led to a permanent deformity of the nose, The woman sued 
for damages. 
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A committee confirmed that the damage to the nose was a result of 
ignorance and neglect on the part of the surgeon, i.e. malpractice was 
established. 


Question 

Will the compensation for the damage be the diyyah amount as the 
Shariah calculates it? Or can the amount of compensation be more or 
less than the diyyah, at the discretion of the judge or the governor? 


Answer 

God has said in the Qus “the nose for a nose”, but here I do nor 
think the ruling should be to cut off the doctor's nose. Because that 
ruling is applied only if there is strong hatred and animosity between 
the two parties, I fail 10 sce this level of animosity here. 

The diyyah should be taken from the doctor because the damage 
was caused by him. If the deformity is severe and involves more than 
the nose, an experienced judge, in consultation with two other judges 
like him, can decide on the case for more than the diyyal amount. 
If the damage is limited to the nose and surgical correction is not 
possible, the diyyah amount as it is must be granted, 


Comment 
This question was put to clarify the discussion in the text (see above 
p.106). The compensation for damages in malpractice cases is prob- 
ably judged by the diyyal which is a fixed amount; compensation 
above that is not expected. The concept of punitive damages does not 
existin the diyyah system. 


CASE 52 
Compensation for injury 
beyond the diyyah amount 


A surge 1 one night in order to perform an 
emergency operation, His car was hit by another car travelling at 
excessive speed on the wrong side of the road. The surgeon suffered 
serious injuries and his right hand had to be amputated, Upon reco- 
very, he demanded compensation for the damage. The driver who 
caused the damage offered the amount equal to half the full diyyah. 
This amount is significantly low, considering that the victim of the 


n was called to hospi 
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injury is a surgeon who lost a hand, which is the source of his live 
lihood, The surgeon demanded much more than hat. 


Question 

Is the surgeon right to demand more? Can the judge increase the 
amount of diyyah according to the extent of the injury, its effect on the 
nature of the job performed and on the economic status of the victim? 


Answer 
Yes that is possible... bur it has to be eval 
with long experience in this field. 


ated by a skilled physician 


Comment 

Here is an example of a case where the diyyah amount is varied. 
Unlike the previous case, here the Shaykh is willing to award the 
surgeon more than the set amount of diyyah. The Shaykh did not 
elaborate on how he reached this decision and whether it was 
supported by authority from the Qur'an or Sunnah 


CASE 53 
marital separation on patients with HIV 


Impose 


When Ibrahim returned from one of his long trips abroad, he was 
extremely tired, weak and became bed-ridden, Shortly afterwards, 
he was hospitalized because of multiple infections, and, extensive 
testing established that he had contracted an HIV infection. His 
symptoms were treated and he was able to return to more or less 
normal life. It is known that this disease has no cure as yet, and that 
Ibrahim will therefore carry the virus probably for the rest of his life. 
The problem is that Ibrahim is a careless and irresponsible person who 
insists on having unprotected sex with his pregnant wife. His wife, 
too, is indifferent to the seriousness of the condition, despite being 
pregnant and aware thar there is strong risk of transmitting the disease 
to her unborn child. The wife refuses to listen to the doctors’ and nur- 
ses’ warnings about having unprotected sex with her husband. 


Question 


In a case like this, can doctors or health officers, or the family of the 
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people involved, petition the judge or the court to have the husband 
and wife separated against their will, in order to protect the wife as 
well as the unborn child? 


Answer 
Ina case like this, Ido norsce that the guardian can request a divorce. 
But they could be ordered to be separated. That could be done till a 
vaccine or other form of treatment is available, The husband in this 
condition should be educated about the risk involved. It is mentioned 
here that he is careless and irresponsible. This kind of person must be 
psychologically sick and needs treatment for that toc 


Comment 

We believe this to be a new concept in Islamic jurisprudence. The 
health officers in this case are requesting an order to have the husband 
forcibly prevented from having sex with his wife in order to protect 
the wife and/or the fetus, This is being requested also against the 
wishes of the wife. A case like this has faced more than one clinie 
in practice in a Muslim country. It is important to have a formal, 
written view of this matter published so that people are properly in 
formed of it 
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“Inthis groundbreaking book for western readers. Dr Chaleby givesa revealing 

insight into the rigorous mechanisms of Qur'an-based jurisprudence and the 

fascinating forensic psychiatric issues, cases and principles involved therein. 

The author's skill lies in his ability to present the subtle nuances of the Islamic 
system, unfamiliar to the western reader. ina clear and logical form.” 

PROFESSOR THOMAS G. GUTHEIL. MD 

Chief of Forensic Psychiatry, Harvard University Medical School, USA 


“This pioneering work is undoubtedly a product of hard and serious labor An 

‘extensive number of references have been used to propound the central argu- 

‘ments of the book Most of the rules and deductive reasoning in the text are the 

results of the Islamic Jurists’ personal opinions influenced by the circumstances 
ofspace and time” 

SHAYKH SALIM AL-HUSSABIN 

Legal Consultant. King Faisal Foundation, Saudi Arabla 


HIS IS THE FIRST book in Forensic Psychiatry that focuses on the 

application of psychiatry to legal issues connected with Islamic 

jurisprudence Holding 3 unique position amongst the world’s reli 
gions in its containment of every aspect of human existence, it is openly natural 
for Islam to govern both the spiritual and legislative aspects of life. It is there- 
fore not surprising that one of the most important conclusions drawn by the 
‘study is the ability of Islamic jurisprudence te cover almost every issue raised 
tn the field of forensic psychiatry. The range of interpretations encompassing 
these issues is so wide that a match for many aspects of different secular laws. 
‘can be found in at least one of the four schools of thought. This gives contempo- 
rary psychiatry in any Islamic country a broad spectrum of tools to work with, 
‘enabling the utilisation of opbons specific to particular societal and cultural 
nnacis. This book will appeal to both the general as well as the academic reader 
drawing important and wide-ranging conclusions relevant for many indivi- 
duals and societies in the Islamic world 
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